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FOREWORD 



This monograph by Floyd G Delon is an expansion and re\ision of Dr 
Delon's earher monograph, Substantiie Le^al Aspects oj Teacher 
Discipline, published b\ NOLPp in 1972 The paper uas prepared tbrout^h 
a cooperative arrangement between the ERIC Clearin^houie on Educa- 
tional Management and the National Organization on Le^al Problems f)f 
Education (NOLPE). Under this arrangement, the Clearinghouse pr^Nided 
the guidelines £or the organization of the paper, commissioned the authf)r, 
^nd edfled the paper for content and style. N'OLPE selected the topic for the 
paper. * ^ 

Dr Delon examines current statut(^y and caseMaw to determine the pl^- 
sent legal restrictions on teacher beha\ lor both )n and out of the classrfK)m 
fte concludes that major changes ha\e taken*T5lace in the legal aspects of 
teacher discipline^ as a result of legislation, court decisions, and 
developments m the\^(otal social context 

Dr Delon is a prol^or in the College of Educatipn oJ the University of 
Missouri at Columbial He has taught school for three years and ser\ed as a 
principal for six \ear^ in the public schools of Indiana He received his 
bachelors degree in 1^51 from Ball State Teachers Cr)llege. his masterX 
degree in 1954 from Butlejp Universit), and his doctor's degree in 1961 fforrv 
the University of Arizortrf • • 

From 1967 to 1969 Dr Delon ser\ed as senior research speciaii^and later 
as e;(ecutive director of the South Central Region Educatioaal Laborator\ 
In the area of^ school law h« has directed a-summer ins^^ute, co|i{3ucted 
workshops, and made numerous presentations to ,{^rpfo>sional, meetings 
Among his publications is a book coauthored with Ci. Carher entitled 
The Lave and the Teacher in Missouri. / * 

• / 
Philip K Piele, Director / NfAproN A NfcCFanEV. 

ERIC Clearinghouse ' E\ecuti\e Secretar\ 

on Educational Management ^ NOLPE . 
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LEGAL CONTROLS ON TEACHER CONDUCT: 
>■ Teacher Discipline ■ • 



Flovd G Delon 
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I. INTRODUCTION y 



Defimiion vnd Scope c 

Never before in histor\ iias the American public focused so mMch att^tion 
on the personal conduct of public officials and emplo\ees. Watergate' aftd 
related ^isodes, the investigations of the ClA and the FBI, and the congres- 
sional "sex" scaftdals hav^ captured the attention jpf the most Ambivalent. 
Consequently, moralit\ in government has received increasing emphasis ^n 
political campaigns. ' * 

Although this general interest has encompassed teacher conduct, the 
public concewi about, teacher conduct appears to ha\e existed since the 
establishment of formal education in America. This concern, resulting in 
part from the assumption that teacher conduct significantly influences pupil 
conduct, is expressed in le^slation and court decisions affecting various 
aspects of the teacher's paofessional Jnd personal life , ^ 

In recent years, the emplo\ ee-employer relationship in public education 
has contmued to »faange rapidly. The enactment by st^ate legislatures of 
teScher col lecti%:^bar gaining laws is substantial- evidence of this change.' - 
Throughout the/countr>, more arid more boards of education are entering 
into negotiatrd agreements with teachers' organtzltions These agre^i^ments 
frequently contain grie\ anceprcxredures that relate directly tosituatiaps in- 
volving teacher discipline ' y 

Because of the de\elopments.that have (x?curred since the preparation of . 
the first "teacher disciplinl" monograph^ five \ears ago, the time is(^ ap- 
propriate to again document the "state-of-the-knowledge^'in this area As in ^ 
the previous volume, teacher discipline refers to/he. legal rules goverling 
teacher conduct and the piuiishments assessed violators of these rules 
Primary consideration is given to the substantive rather than to the pro- 
cedural aspects of this topic^ 

The major focus is again placed on the identification 4nd description of 
the present legal restrictions on teacher*behavior both in and out of the 
classroom The discussions, based on current statutory and case lAw, are 
directed to teachers, administrators, school boards, and school bolird at- 
tornevs. : ^ 



1 A Layovers Committee ff)r Rights Vndtj Law public ahon reported that to date 

^ twenty-nine states have collective bargaining or professional negotUtiohs laws covering 
teachers Sec U Httnhv, l\ H\W'f'p ' D. S( HfMBFj^,?>TArL Lw.islation Afftc tinc. InsejTvice 

STAFt I)Kf[(>PMtNT IN PlBlK Fl)l ( ATION X XIIl XXV 1* ( 1 976 ) * 
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Historical Perspectives on Teacher Discipline * 

Berause piiblfc attitados and opinion so fre(^,uentl> influence teacher 
discipline/ directly or nfdu-ectK, \\ritings in this area provide needed 
backgroiirtd for a meanmgful interpretation of the law. Also, a historical 
overview^permits relating changes m the mores of scx^iety to developments in 
the laW and di,s<,'iplmar\ iJractrce. - . # 

-'Since' the eSfh histof\ 'of this c'oiintr\, the public has been far more 
restrictive in 4ts expectation for the conduct of teachers than for the condtict 
()f 'the average lay citizen. This situation^ existed even in colonial New 
England \\here religion and education were almost inseparable According 
toElsbree, the public was especially critical of tuachers during the first half 
of the nineteenth centiir\ w hen it evoked the most rigid moral and religious 
standards,- *In 1841 an annuaUeport of the board of education in Boston ex- 
pres.sed the necessit\ for teachers t'o set examples for pupils in "deportment,^ 
dres.s, conversation, and all personal habits 

In his exhaustive stud>, A History oj Freedom oj Teaching in American 
Schools. Beaie citc^d incidents recorded during the midnineteenth century in, 
which teachers were reprimandc'd, dismissed, fined, imprisoned,, and even' 
subjected to mob harassment for real or imagined violations of prevailing 
public standards ^ Such viofations irTckided teaming black children^ and ad-^ 
Vocating abolition of sla\er\ ^ 

• B> 1900, state statutes contained provisie)ns that not only prescribed the 
personal attributes recitiired for teacher certification but also, in some 
stance^., specified what.must and mast vuA be taught. In Arkansas examiners 
were chi^rt^edi not to^licens^e ''an\ person who is guefi to profanity, drunken- 
ness, gambling, lic^'ntjuusness or other demoralizing vices, or who does not 
believe in the existence of a Supreme Being/ ' In 1903, as a result of the 
temi^erance movement, a total of fortv-'seven states and ter^tori^s required 
class instructiou on the harmful effects of alcohol ^ During the following two 
K decades, legislators shifted their attention to forbidding the teaching of 
evolution. Between, J 921 and 1929, thirt>*-se\en antievokition bills were in- 
troduced into th^legislatures of twenty stiate.s." , - , ' 
\ln a book ji^ablisi^^iS^J in 1925, Lew is comments on the teaching pr6fes- 
sion,'s devehipment of codes of ethics,'' He observed that the pu^se of these 
codes w as w idtU\ «iisu«derstood b> /he public, whd viewed them as the pro- 

£ W ELSBREE. TjtfeAMERiCA^ Teacher 296 (1939)., • . • 

3 Id at 297 ^ ^ 

4 H Beale' a History of Freedom of Teaching jn American Schools 3-11 (1941) 
5* W at 131 • 

6 Id at 1*3156 

7 ELSBRE^fc, 079 cit, mpra note 2, at 355 

8 Bkh^e, op cit sUpra note 4, at 226 , 
'9 H '^EALE. Are Americai^ Teachers Free? 227 (1936) 

10 E Lewis, Personnel Problems of'the Teaching SVaff 419 (1925) 
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fession s attempt to restrict admfssion Leu is also wrote on the lej^al status of 
teachers, commenting that court decisions of that da> were di\ided concern- 
ing the legality of emplovment' contracts- that proMded for dismissal of 
teachers af thf! option of the board 

From his 1939 study of the reported causes for tec^cher dismissal, Anderson 
concluded "that inmost stated teacher disnnlsai was on a perso^^al rather 
than a professional basis. "^^ The distribution of causes in the samples re\ iew- 
ed-was' as4pHo\^r'iTiOTm7X*tpTC^'-'«md-itteffitr^ ♦Tea?^vi^ffit^n4-i*nd 
transfer (26), insubordination (24), marriage arrd childbirth (25), nej^lect oi 
'duty (22), abolition of position (21). abandonment of position (IS), im- 
m(|rality and rumors of immoralitv (17). general unpopularitv (8). unprofes- 
sional conduct (7), anticipated causes (6^. and political acti\it> (4) Among 
the trends cited b%' the author \\ ere the tollo\nng: 

L The courts' tendency to affirm disrnissals of w omen for marriage 

2. The courts' invalidation of dismij^sals for ''anticipated*' causes. 

3. The courts' consistent pattern of upholding, dismissals for '*irfy 
moratity." 

4. The School boards' use of the charge of "abandonment of posit iou" 
when the teacher was'actualK available and willing to ct>n- 
tinue service . ' ' ^ 

5. The school boards' frecjuentjeliapce on "abolition of position** as au> 
basis for teacher dismissal in disfrrcts operating under tenure 
laws,*^ . . ' ^ ^ 

In conclasion, Anderson stated that "court decisions shcnved little e\idetice 
on the part of the teaching profession to set its ow n house in ordef^'' 

Elsbree hypothesized that the beginnings of a more libpr^l "kttituae toward 
•teacher conduct accompanied a relaxation of moral standards by societ) in 
general during World War I However. Anderson's stud\ of teacher 
dismissal provided little evidence of an immediate Hiirn to }X*rmissi\ eness 
with respect to teaclier behaMgr. In fact. Beale found rural communities still 
quite restrictive thnough the 1930s: many teachers had \er\ little freedom 
. in their personal lives ^.intil the enactment of statewide tenure law^ 

By 1950, community pressures had gradualh d^'creased (]alto\va\^ 
reported that 75 percent of Missouri teachers who responded to a sur\ey felt 
no' pressure against dancing. smo1<ing. or card plaving Yet 58 |7ercent 
responded that social drinking was "frowned on** b\ the community or the 
administration^ and 20^'rcent^said the\ found opposition to their partfcipa- 



1 1 . W at 440 • , - 

42, Anderson, Trends i^ Causes of Teacher Dfcmissal as Shown by Aj^encan Court 

Decisions 9 (1939) (Abstract-Kd D Divs . Cw)rv?e Peab<>d\ College f>f Teacher^ 

' 13 Id at 5-6 

14, W at 9 ^ ' 

' 15 /d at 8 • . 

^16 Elsbree. op cit supra note 2. at 535 ^ 

17 Beale, op cit supra note 9. at 374-3J5 



tion in atUMties open toother citizens Stpr\ , in analyzing th^ Fesults'of ^ 
supve) of 950 classroom, teachers^ concluded flje evidence "seenis ^o point bo 
a grou ingiCbange m public attitude toward teache*s/'^^ ' , 
, Bolmeier observed in 1960 that teachers were "more-restricted than most 

^Citizens 10 theu?.'>«^rciW oflh^r freedoms guaranteed b-v the Constitution 
Thi^i conclusion w a^ base.d on a rev levv of court decisions on teactier involve- 
ment in subv^ersive: phJLiftt'al'', |t|iK)n, and_o#ier controversial out-of-class ac- 
tivitie<* ' ' ' V 1^ ' 

Ontbe other hand. Firth, aci^jcatin^ self-disciphop b'v the teaching p^o* 

. fession;.dj^citfed.\Existin)2: t^2t\ macKwery is apparentK inadequate fo^ th^ ' 
r£mov,al of incbFi^pet^tlt^jpr uoethical teachtrs from our classrooms '"^^ In this 
same vein; Carb^r exp^^^sed doubt that a teacher coiifd be fired for "un- 
profe^ional» conduct" because of his public criticism of the school system, 
• unleSvS ^uch x:riticism can be shown to impair or disrupt discipline or the 
teaching process Sitnilarlv, Garberconc^iVdc^n/ffiGS that "the right of a 
school board to cojitrol the dress wr appearance of the teacher is limited t(5 
occasions where the matt^T it desyes th" control has axi|adve|-se^ effect ^on 
students and or learning conditions of the school "-^ , • 

A number of articles on teacher immoralitv were published in the late 
1960s. Punke vsrott, "Tlk' moral code for teaoliers is more rigid than for peo- 
ple in manv voc&tions "'^ Through an analysis of court decisions, Koenig 
identified the various meanmj^ ascribed to teacher *'imtnoralitv " and 
"misconduct " Ht^ closed t^discussion vsith the following recommendation: 

' F^or the teacher who wouMav oicT dismissal on the grounds of im-^ 
.morahtvor misconduct' '^guidelines would in^ude the avCTtdance 
of illicit sexual activitv, tfie avoidancV^)f actions which might cast 
doubLi>n either character or reputation, a thorough knowledge of the 
communitv in v\hicn service is being performed: and a. readiness to ' 
forfeit a certain degree of personal independence and freedom of ac- • 
* tion ' - 

According to Xolte. the l)oar<l of education "mav legally expect the teacher 



18 Callow a>, Are Teack'ers Under Community Pressure? 37 School and Community 458 
(1951) . ^ . . 

19 Storv, Public Attitude Is Changing Toward Teacher's Personal Freedom, 45 Nation^s 
Schools TO (1950) . / . 

20 Bolmeier. Lejyil Scope of Teachers Freedoms, 24 Eot'CATi^NAt Forum 199-206 (1960). 
21' Firth, Teachers Must Discipline Their Professional Colleagues, 42 Phi Delta Kxppan 

24 (1960) , ' [ ' ^ ' 

22 Garber, Can You Fire a Teacher fit r Unprofessional Conduct? 73 Nation's Scwools 90 
(1964) ' • 1 

23, Garber. >To Shate or Sot to Shave ^That Is the Requirement, 82 Nation's Schools 50 , 
(1968) • ^ ' • 

24 VunVe, Immorality as Ground for teacher Dismissal, 49 >{\SSW BuW 53(1965) 
, ' ^5 Koenig. Teacher- Immorality and Misconduct, 1^5 American School Board J 19 
'(1968) '4 ^ 

' ' ^ 4 
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teen years states h^ve adopted legislatioit referr^ to as ''professf^al prac- 
tices" lar^, which del^ate certain disciplinary authority'to the profession, f 
- In 1965, the National Education Association (NEA) developed andVublishedJ 
asetof guidelines for auch legislation. ♦ ^ . . 

Kentucky and Fforida were among the first states to enact professional 
practices legislati9p. The content of the Flonda act, as expressed in its title, 
is typical of statutes 'adopted subseqi?ently: . *t 

• An^act declaring teaching a profe'ssion, with all the rights, respon-** 
sibilities and privileges: creating a professional'teaching practices 
commission; authorizing appointment of members and 'adoption of a 
code of ethics and professional performance; providing for adoption 
of regulations approved k^the state bo^d of education; providing . 
for authority to^ make recommendations involving suspension and 
revocation of certificates; providing effective date. 

. The American Assoc iatioitof Colleges fot Teacher Educatiori (AACTE), 
in 1972,' reporting the status of professional practices legislation in the 
varioui^states, indifcated eighteen states had practices commissions, stan; 
dards^oaras, or combinations of both.'^^ A May 1976 report of the National 



93. 'Aw2. Rev. Stat. § 15-207 (1975). 
94 Ark. Stat. A^n^ 80-1213 (Supp 1969J 

95. Id. 80-1614*1960 Repl.) 

96. Id, 

97. Del. Code Ann 14, § 1355 (1974). 

98. (iA. CbDE Ann 32-990711975) 

99. HAWAlf Rev Stat § 297-4 (Supp. 1975) i 
100. Ka^s. Stat. Ann. 21-306 (1974). :i 
10^ Wests La Stat. Ann 14:417(1975) | 
Iffli/d. 17:1203. , I 

'103. Mass G.L'A 71 § 30A (Supp. 1975), 

104. Id, 71 § 33. 

105. Minn Stat Ann § 127-17 (Supp. 1975) , i 

106. Miss. Code § 37-9-63 (1972), i 

107. Rev;. Stat, of Nebr. 79-1274 (1968). ^ | 

108. Mo*viNNEY*s Cons. Laws o^,N Y. Ann, i 805 (Supp. 1975) 
109.. Pace's Ohio Code Ann. § 3313 99 (1960) 

110. Pubdon's Pa Stat, Ann 24 § 1M112 (1962) \ 

111. - Tenn Code Ann. 49-1408 (1966 Repl.) , 

112. Vernon's Tex Code Ann. 4,13 (1972) 

113. Id. 4.16. 

114. Id. 4.15. 
• 115. Vt. Stat Ann. 16 § 1481 (1975 Repl.) 

116. Code OF Va. § 222-215 (1973 Repl ) ' i U ' 

117. Rev. Code or Wash. 9.05.020 (1970). ' . | , 

118. Wis. Stat. Ann m 16 (1973). ] 
119 Wyo Stat. ^ 21.1-180(1957). • ^ i m 
120' Seir Joint Committee on Professional Practice Regulations of inz INationxx. 

Commission on Teacher Education and Professional StXnd>* m> t«e ChMMiJsiON of* • 
PnoFiSMONAL Rights and Resronsibiuties, Professional PiUctices Reculatic^ns (1965) 

121. Laws of Fla. 63-363 (1963) . ^ 

122. AACTE Alert 1, at 4 0972). 
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t^onarproMems.'^jThe fpembers of the grojup had extensive records of arrest 
• ' 'for such violations* as drunken driving, disturbihg the peace, indecent ex- 
posure,Jewd conduct, theft, *and possession of dangerou5 drugs. One appli- 
' , cant for a credential to teach public safety and accident preveiffHon wa^ar- 
i» ' rested nine times for speeding, failure to stop at a crosswalk, haviijg no vehi- 
cle lights, daking a U-turnJn the middle of the block, and leaving the scene 
of an accident. . . * 
^ ^ DuHng, the 1970s,. several writers dealt with the topic of the legal status of 
^ academic free^lbm in the 'schools. Nolte wrOte: 

, Although ther»seem^.to be an inclination on the part of the courts to 
, broaden th6 protected atea of academic freedom in the classroom, 
' • this territory'is still ill^defined and subject to further litigation. . . r** 
* Knutson compleCed a doctoral dissertation in which he traced the historical 
development of'^eademiclfreedom and analyzed the e^ect of state constitu- . 
. tional provisions on freedom to teach. 'J He formulated guidelines fpr 
teachers and submitted th^m for validation, to a panel composed primarily of 
school attorneys., In anotlier dissertation study, Bartman sought to identify 
and describe the legal paraqieters within which policy-making relative to 
academic freedom may take place. ^ This study in<Jicated that the' courts ' 
^ referred to academic freedom as "enconjpassing a teadher's unofficial acts, a 
teacher's -utterances, anda teacher's^eaching freedom" within its scope, and ' 
that the protections for academic freedom' in any of the categories are not 
absolute but must be balanced against other state interest?. More recently, 
McKeown suggested that ^dademic freedom might have to yield to the 
public (and governmental) pressure for accountability: * 

Educators ifnay discover that teachers are employed primarily as ex- 
perts to tran\Ute administrati^fy designated district and school ob- 
jectives into effective classroom programs and experiences. They may 
also discover that teachers who decide liot to teach the, district re- 
quired writing sici lis or social science inquiry strategies because "there 
^ ' are better thin^Nto do," ajid administrators who allow them to avoid 

' ^ their responsibilities are both links .the public school systems can ill 

•afford.'^ . \ ' 

A numb^r^yf recent Vublicat ions focused on the teacijer's legal rights in 
general. Fischer and Sctiimmel authored a book that dijjpiftsed teachers' 



35 >Bower & Greenfield, Dist\rbe4 Teachers Whose Credentialt Were Revoked, 10 

PSYC^HOLOCY IN THE ScHOOLS 54-60 M973) 

36 Nolte, From Scopes to Eppers^ and Btifond; Academic Freedom in the Schoo)it 3: 
NoLpK School Law Jotjrnal 47 (1973\. For a review of higher education cases, see Grace, 
Academic Freedom versus Student RignU. 5 Nolpe School Law J. 110 (1973^. 

37 Knutson, Academic Fxeedom. th^Teacher in the Public School aassroom. (1974) 
(Unpublished Ed p. EUss., Ortiversity of Dtenver). f 

38. Bartman, The Legal States of AcWmlc ;F/e«dom in the Public ScM[>oU (1975) 
Unpublished Ed D. Diss., University of Miss<5uri-Columbis). / 
■^9. ,McKeown, The Fallacies of Academic Freedom and Prof e^nah Rights, 60 N>VSSP. 
BuLt. 61 (1976) . ' ' \ ^ 
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rights' associated with speech, private life, personal appearance, lovalty 
oaths, organization meml)erships, and political activit\ A 1973 article 
contained thj^ following observation: 

Even today, teacher behavior unrelated to professional nnatters has 
been the focus of school boards attention 
The author went on to point out that the boards fire or change the status of 
many of, 'these teachers on the ground that their beha\ior constituted "con- < 
duct' uribeeoming a teacher" or "unprofessional conduct." \Valden, 
hovrever, rhaintained that "a teacher's private behavior, so long as it renaain^ 
private, is not subject tcfan'eniployer's scrutiny ""^^ In fact, Pavis cited \^hat 
he termed "a perceptible shift in judicial direction," and he concluded that 
in dismissing a teacher, a school board is now required to filiate a teacher's 
misbehavior to his job' performance or to^tne effect that mi5lbeha\ ior has on 
the education process or s\stem " Citing specific examples of teacher 
'misconduct, Hudgins warned school boards against -disriissing teachers 
without establishing thi^ necessar) connection Sim^rly, in 1975 
Ostrander contended that "teachers whose. noncon\entional behc^viors are 
practiced with discretion . are likeK to rpeet with the protecticSn of the 
courts.""*^ Actually, th"*es^ observations do not de\iate marke<|ly from'that ex- 
pressed by Stinnett in 1968 th-at toda>'s teachers "can do justjabout anything 
that any respectable citizen can do \ 

Finally, the wide public interest in teacher conduct is stijl very much in 
evidence. RecentK an article appeared, in the Wall St re^^i Journal, titled 
"More Teachers Fight Efforts to Fire Them for Persorral Conduct,""*' and 
another in Seicsu eck under, the b\ line "Pri\ ate Li\ es 

IL STATUTORY PROVISi6nS 

The statutes; of each of the fift\ states contain pfoMsions regulating certain 
aspects of teacher behavior The implied and sometimes e-xpressed l«?'gislati\e 
intent of such laws is to protect the children and >outh enrolled in the public 
•';chools and to safeguard the public funds a41ocdted for the support of^hese 
schools Most of these statutes enumerate and' or define the undesirable con- 
duct and specif V the {J#nalties to \^ assessed Of course, some of the legisla- 
tion still in effect is a product oLthe public attitudes of the p^ such provi- 
sions are rarek , if e\ er. enforced 



40 Fischer if Schiv<\4el, The CiytL Rights of Teachers (1973) / 

41 Smowitz, Teacher's Right to Pntacy, 62 Today's. Edlcation 89 

42 W'alden, A Right to Privacy, 53 The National Elementary Principal 99 (1974) See 
also. Insubordination, 54 The National Elementary Principal 72-74 (1975) 

43 Davis, Teacher Dismissal on Grounds of Immorality, 46 Clearing House 422 (1972) 

44 Hudgins, The Lan and Teacher Dismissals, 93 Nation's Schools 40 (1974) 

45 Ostrander. The Tcck her s Dutij to Priiat jy Court Hultri^s iti Sexual penancy Cases, 57 , 
*Phi Dmta Kappas 20 iPi75) 

46 Stinne^V, Professional Problems of Teachers 242 (1968) 

47 The Wall Street Journal. Janwar\ 28, 1975. at 1, col 1 

48 Private Lives. Newsweek. Fcbruar\ 24. 1975. at 87 ^ 
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Certification • A> / 

State statutes generally require that teac^ng certificates be issued only to' 
applicamts of **gobd moral character. " The^teacher certification statutes of 
iDosX states also provide for re\'ocation and suspension of certificates by tiie 
issuing authority. The usual meaning attributed to revocation and suspen- 
^sion is, respectively, invalidation and temporary invalidation -However, the 
words are uSed interchangeably in the statutes of some states, and in others 
revocation Refers to. both an ifidefinite and a term cancellation of the cer- 
tificate. Regardless of the definition, revocation is a severe form of 
disciplinary action since the involv^ individual ceases to be recognized as a 
teacher. » . 

Although the terminolog)' and specific provisions differ slightly from state 
to state, Alabama laws Contaip a typical example of a r^W)cation statute: 
The stat^ superintendent of education shall have the >authority to 
-revoke any certificate issued under the provisions of this chapter 
when the. holder has been guilty of immoral conduct or indecent 
behavior.*® 

, Alaska law includes definitions bf the enumerated causes o^revocation, 
for example^ "immorality, which is defined as the c^||»iission of an act 
which, under tHe Uws ofthe state constitutes a crime Involving moral^tur- 
pitude.'*^ Maij^' state statutes not contain specific definitions of the offen- 
ding behaviorsf 'rejquiring*those who administer the laws bo exercise con- 
siderable discretionary authoritv in irtiplementing them. Frequently the 
courts must make the final determination whether or not a given act of a 
teacher correspoHfk to^'lTstated grdund for revocation. 

Tabie^l presents a tabi^ation of the statutorv grounds for the revocation or 
suspension of teaching certificates .in each of the fifty states. These data, 
representing a wide range of inland out-of-class behaviors, fall into twenty^ 
f]X categories. The most freguently stated cause is **immorality" (31 states), ' 
. followed by **incompetei;icy** (24 states), "contract violation" (22 states), and.' 
"neglect of duty" (21 states). Each of these four categories Ijad a net Increase, 
in total during the past*five years because of new legislation. Although ob- 
vious overlap exists among these classifications, further classification into 
more discrete categories does not appear warranted. 

This listing suggests the legislative intent to protect , students 'and to 
safeguard public' funds. Such grounds for revocation as "immouality*' ^nd 
^prehensible_xonduct"^re apparently intended to protect pupils from, an 
unacceptable example oij actual hajm by a teacher, whereas the grounds of 
"incompetency** and "neglect of duty'* are to protect pupils frohi inferior in- 
struction. Tfie purpose ol the legislation against "failure to keep records** 
and "falsification of records'* (for example, attendance and transportation 



49. Code of Ala . tit sl § 337 (1927) 
50 Alaska Stat § 14 20 030 (1975) 
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records) relates to safeguarding public funds from misappropriation.'^^ The 
Arkansas statute requiring revocation of the .certificate of any teacher who 
*'faila.to repay unearned salary on a contract breached by him" is fot this 
SUme purpose.'* ^ * 

The term "cause" with its qualifying adjectives is used in two distinctively 
different ways in the statutes. The more common usage is at the end of a 
series of grounds; for example, in IlhnOis any certificate "may be suspended 
by the Superintendent of Public Instruction for one year upon eviden6e of 
immorality, incompetency, unprofessional conduct ... or other just causes** 
(emphasis added)." Such language, tends to broaden the discretronary 
authority of the administering agency. In a few instances the term is used 
merely to introduce the series of grounds, as in the Nebraska statute: "The 
St^te Board may revoke or suspend the certificate for just cause. Just cause 
may consist of incompetence, immorality, intemperance" (emphasis add- 
ed).** . ' 

Another provision that merits special attention suggests a more up-to-date 
position on teacher discipline. The revocation of certificates for violations of 
the teaching profession's adopted code of ethics represents a legislated effort 
to IFoster self-discipliile among, teachers. " The state of Oregon has shifted the 
authority to revoke certificates to a Professional Practices Commission. The 
Delaware statute, which ties the revocation of the certificate to4ismissal for 
' the stajted 2rounds,^ovides a reasonable approach to the more efficient and 
'equitdble administration of tea(*er discipline.'^ The similarity of the 
grounds for teacher dismissal and for certificate revocation is' readily dii^ 
cei*nible when the stat»utes ariilcom pared. 

Disciplinary provisions in addition to revocation are included in the cer- 
tification statutes of some states. A twenty-five dolli^r fine is assessed any per- 
s&n convicted of ^teaching without a certificate in the public sdiools of 
Hawaii." In Tennessee, the alteration of a teaching certificate is -a misde- 
meanor punishable by a fine as wdl as by the revocation of that certificate. 



' 51. S#e e.g. Am. Stat Ann. 80-1509 (1960); Nev. R.S. 391-340 (1956); tnd Fla. Stat. 
Ann. 232^1 (Supp. 1975); Ga. Code Ann 3M020; Miss. Code § 37-9-73; N.H. Riv, Stat. 
Ann. 189.42 (supp. 1973); Gen. Stat, or N.C. § 115-66 (Supp 1975); Vt. Stat. Ann. 16 J 
1481 (1975 Repl.); W. Va. Coi>e 15A-4-9 a971 RepL); Wis, Stat. Ann. 118.166 (1973). 

52. Ajik. Stat. Ann. 80-1331 (1960). 

53: lu-. Ann. Stat. 122 § 21-23 (Supp. 1975). 

54. Neb. R.R.S. 79-1234 (1971). 

55. Tenn. Code Ann 49-1401 (Supp. 1975). 

56. Ohe. Laws or 1973 tt 537 (amending 342.865) ' * 
' 57. Del Code Ann. 14 § 1204 (1974). 

, 58. H^wad Rev. Stat. § 2fi7d*(Supp. 1975). 
59. Tenn^ode Ann. 49.1233|p96e). ^ 
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TABLE 1 



STAJUTORY GROUNDS FOR REVOCATION OR SUSPENSION 
'OF TEACHING CERTIFICATES 




^Contracts and Tenure 



^ -The stajtu(^ considered in this sectit)n encompass the legal grounds for^ 
'dismilpsing a tje^cher, that^ is, ter^rinating or not renewing' the teacher"^ 
' eraplbvment contract Thesf provisions are predominantly a part of tenure' 
legislation and apply largely to permanent teachers. The Wisconsin statute is 
a characteristic examplp: 

* No.WchfetJvhQ has become pern^anently employed shall be re£ased 
employment, dismiss;^, removed, or*di«harged except for inefficien- . ' 
cy and immorality, willful and perl^pnt violatioji of reasonable 
/Fegulations ... or for other good and jioRjause.^' * 

The statiites of some §tates, however; make the grounds kppHcable ta sfll, 
teachfe. In Wy9ming# the boai4 of educafion "maji syispend or^disni^ss any 
teacher for incompetency, heglect of^^duty, immorality., insi^jordinaiion or 
anyother good and just qailse.r®^ • , , * ' • 

There are approxifnately.twenty-f ive stated legal causes or grounds- for the 
dismissal or^SiispenSiqn p{ te'archers. Again, ihe d^ta.fc^f fi£ty states are ^ 
presented in* table forin/ Table 2' sh^\^^' tl?at thte most frequen\Jy listed, 
glrounds^are "iwunorality **d(34 stat^^ "incompetency fOl^aJes) , "aegli^ of 
duty** *(28 states)* .'^insubordwTation" ,^22 states)^ anS /'lneffici*Ti<?y*' (18* 
states)f In tvs^nty-six states, schbol boards'ar^e^npo^Yered'to fi/e^teachefs. fOr 
«"fause.'' Again, each of these totals iDcpitseNi^'durihg the past;five,years. ; 

Many of the comments of'th^ 'pr^^ed^rig sc^tipn could' a^pfiropriatMy be' 
repeated here, here also, there i^/ovjerlap l^tween categoric o'f groilncis^|rf 
lifted in the tSble, for exam{il^-,*Tiii>siJctord)ratjQji" arid *V^usal torob^p|P^ 
sch6ol bdatd regulatjp/is,** tjpi^^ver^ Kansas, Mdssaclfcisett^i andlfenne^s^ , 
'^aw^ do list the^^s ^^j^arate/^ounds* Maine added a ndV dimension to *^ust . / 
cau^'' for dismissal o^nonreUrttionfeyroaTu^Tg it a negotiable item.,^^' ' 

The category la'b^liefl""^QfeHer"-include§ prpvi§fDi>s appearing irv the stiitut|s 
of a single stat^., For example, in'Califprr^ia, eacK«^fity (oi* city ar^fl cbtinty)* ' 
* - board 6f examinersrnjay.Veniove a teacher for '^profanity,"'*^ Also, jindfer.the^ ^ 
statutes of Louisifln^,^^ tpacher may-be^us^nded far..teacJjit^g "any cour^ < 
designa'^ied as sex^educarton- or |hv,oth^r^ bourse . . *dealing j)rima|ily^vvith ^ 
tile human* reproductive sysj^ml as'it pertam5 to the act* bf .sexual ipter- . 
cburse." This pen^y further appli^^tQ arty.in&tru^tbr who'*^shali t^*st, quiz, ' 



60. W s'a. § 118.23 (Suj^..l975), ' ' i,* * V ' ' ' 

61. Wyo. Stat. J21.1;r5(Sui^p. >975) ' 

62. ' Maine LBCiiLATtvE Service 1976 at.lSa M.;t.S.A>20 § 161.. 

63. Ann. 'Cal: Codes § 13216 {1975). V. . « • . ' : 
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TABLE 2 



STATUtORY GROUNDS FOR THE DISMISSAL OR 
SUSPENSION OF TEACHERS 



r 




Anzcma 

Arkansas 

Cmhfomu 

Colorado 

Connecticut 

Delaware * 

Flond* 

Georgia 

Hiwau 

Idaho 

lUAoa 

Indiana 

Iowa 

Kansas ^ 
Kentuck> 
Louisiana 
Maine 
Maryland 
MMMchusrtts 
Michigan 
Minnesota 
Mtsnanppi 
Mmouii 
Montana 
Nebraska 
Nevada - 
New Hampshire 
New Jene> 
New M^ico 
New York 
Nbrth Carolina 
North Dakota ^ 

OklMioma 
Oregon 
Pennsylvania 
Khode Island 
South Carolina 
South Dak<^ 
Ttni 
Toiai ' 
Utah 
Vennont 
Virginia 1 
Washington 
West Virginia 
Wkconsin ^ 
Wyoming 
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'*or survey students about their persona] or (amilv beliefs or practices in |ex^ 
morality or religjoir." Finally, another section of' the Louisiana c6de pro- 
vides thpt, a tfeapher who becomes a member of his employing board forfeits 
his teachingposition,** ' ^ , - \\ 

* « 

' Thfere h^ave been other new de\elopments in' the area iH ccgftracts and 
tenure., Arizona, Massachusetts, and Nevada enacted pfovisfgns for the 
sus'pension of teacher^ p>ending dismissal proceedings Texas law now lists 
t^e sp^ific grountis on which nonrenewal actions ^are to be^^based,^^ and 
other states have revised Listings of grounds for dismissal^' FinalK,, 
Maryland provides immuni><' for administrators in the discharge of their 
duties in connection w ith the suspension and dismissal of teachers 




Since school operation involves the expenditure of substantial sums of 
money, state laws have been enacted to prevent school personnel from u^ing 
their positions to generate undeserved profits. These conflict-of-interest 
!a^, applicable specifically to teachers, provide penalties for fines and/or 
imprisonmerit for their violation. The coverage of the New Mexico statute is 
representative of thfs type of legislation* 

* * 

[The teacher] ma\ not receive an> commission or profit from sale of 
' . . ..instructional materials, (urniture, equipmt>nt, books, insurance^ 
school supplies or work undei^ contract from the school^district with • 
which he is associated ^ 

Florida law forbids an\ "private fee, gratuit\ . donation or compensation \ ^. 
for promoting the sale of an> textbook [etc.]*' under penaltv-of a fine not ^o 
exceed one hundred dollars or imprisonment not to exc^d thirty da\s A 
similar law w as repealed bv the Virgmia General Assemblv with the enact- 
ment of a general conflict-of-interest ^ law applicable to, all pUblic 
employees. '° . - ' " 



64 West s La Stat Ann 17.^8(1975) 

65. Awi RS. § 15-254 ^975), M C L.A 71 § 42D (Supp 1975). 391 314 Nev Stat, of 
1971 at 380 , ' 

%66 Vern Tex Code Ann 13 110(1972) 

'67 See e.g. Col^ R S 22:63-116 (19^3), Ore Laws of. 1973 amending 342 865, Minn 
S A 125.09 (Supp. 1975) 
68. N.M Stat. Ann 77-19-1 (Supp 1975). / 
6Q-FLA Stat Ann § 233 45(1969) ' ' * 

70. S«<;,CooE OF V>w 22 § 213 (Supp 1975) • ' 

-13 



2i 



' Another type of provision that, is related closely enough to be described in 
this section prohibits bribery and "kickback" in connection with teacher 
employment. It is unlawfijil for a teacher fn Missouri *^o Contribute any por- 
tion of his salary to his schjool board or any member thereof for the'purposes 
of^paying tuition or any other expenses, of- the operation of schools."'* The 
violation of t\}is law is cotisidered a misdeme^nor^unisbable by a fine not to 
eptceed one thousand dollars, or by imprisoi>ment for not more than one 
year, or both. A Kentucky law includes, but is not restricted to, teachers: 

No person shall use o^ promise to use directly or indirectly any official 
I authority or influence whether possessed or anticipated to secure or 
I attempt to secure foi- ^ny person.^n appointment or advantage in ap- 
1 pointmeijit to a position as teacher or employee of a district board of 
I education, or an increase in pay 6r other advantage in employ- 
I mentV . I ."^^ ' 

iThe penalty for violation is ipiprisonment for thirty days to six months and 
jineligibility-for employment for a period of five years. "^^ 

I School RecordsiHind Reports ^ 

I Since allocations of state funds to the public schools are commonly based 
j on average^ily attendance, pupils transported, and so forth, legislators are 
! iftiderstandaT)ly concerned about the completeness and accuracy of the 
! records ^nd reports sObnHtted by the local schttol districts. As previously in- 
' dicated, "failure to submit records" and "falsification of records*'' are legal 
grounds for the revocation of certificates or the dismissal of teachers in cer- 
tain states."'* Lesser penalties, such as fines and salary deductions, are assess- 
ed in other states. In a few instances, the statutes provide for itn prison me nt. 

, Dating back to, the time when many states maintained several small 
schools under the?^ supervision of a county superintendent, the statiftes of* 
several states stilf require that the final payment of the teacher's salary be 
withheld until the registers are submitted. "'^ F/or example, the Arkansas law 
states, in part: 

Final months pay shall be \vithheld untihregisters and reports are 
returned to the county super\'isor. . . V. ^ 

New Jersey law, similarly worded, expressly requires each teacher to keep a 
register. 



71. R S. Md 1969 § 168.151 

72. Ky Rev Stat 1611154 (1974) 
73; Id, 

74. See Table 1 tupta, 

75. See text at supra note 51 

76. Awe. Stat Ann 80-1213 (Supp, 1975) 

77. N.J .Stat. Ann 18A- 25-4 (Supp 1975). 
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Five states desi^ate fines and/or imprisonment as the penalties for failure 
to 4cecp records^ The penalty in Wisconsin is a maximum fine of t\i^enty.-five 
dollars^ and in Louisiana it is a^ maximum fine of ten dollars or ten days in 
jail, or bgth/® In North Carolina it is a misdemeanor not to make the re- 
quired Ireports or tp make false reports or records, and the offending teacher 
i^ subject to a fine or imprisonment at the discretion of the court. Mississip- 
pi law contains corpparatively severe penalties for preparing fraudulent 
transportation records; in addition to the forfeiture of the teaching cer- 
^ tificate, the courts are empowered to impose a jail senterfce of up to sixty 
.days, levy a fine of not less than one hundred dollars or more than. three hun- 
dred dollars, and require the repayment of all illegally expended funds/® 

The Washington statute is unique in that it refers emu^ively io the 
transfer of records, books, and papers from ^ school emnloyee to his suc- 
cessor. Failure to perform this duty is punishabfe by a mjaximum fi^f of one 
hundred dollars/* ' 

4 Finally, defrauding the teacher retirement system is a misdemeanor in 
ebraska and a felony in Oklahoma.*^ 

Pupil Protection and Child Abuse 

Laws have beenfenacted specifically to protect pupils from unethical and 
brutal teachers. An example is the Montana statute tha^ declares: 

Any teacher who shall mistreat or abuse any pupil by administering 
* undue or severe punishment shall be deemed guilty of a misdemeanor * 
and upon . . . convictiorf shall t>e fined riot more than one hundred 
dollars. . . .^^ ' ^ * 

The Washington statute is nearly identical except that ir specifies 
"**unreasonable punishment on the head of the pupil The New Jersey code 
forbids corporal punishment in any fornru 

It is a misdemeanor in Oklahoma **for any teacher to reveal ai]y ijiforma- 
tion concerning a child obtained by him nrhis capacity as a teacher/'®' 

Arizona and Mississippi have laws rpcusing specifically on the moral 
transgressions of jnaje teachers. For exaiiple, Arizona's law states: * 
A superintendent, tutbr or teach#r in a private or public schoon or in- 
structor in music or any branch of learning, who has sexual inter- 
course at anytime or place with any female not his wife with her con- 
a sent, while under his instruction or during his engagement as a 



78 Wise. StAT. Ann 118 18 (1973). and West s La Stat Ann 17:23^(1975) 

79 Gen Stat'ofNC § 1 15-148 (Supp 1975). 
80. Miss. Code § 37-41-25 (1972) 

fesi. Rev .Code of Wash Ann 28A 87 130 (1970) 
B2. Rev. Stat, of NEBR^vg-1553 (1971); and Okla. Stat Ann. 70 § 17-110.(1966)^ 

83. Rev. Code or Mont 775-6109 (Supp. 1975). 

84. Rev. Code of Wash Ann. 2Sa 87. 140 (1970) ^\ ' " 

85. Okla. Stat Ann § 6-^^(1972). 
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^superintendent', t 
in the^tate^prison 



teacher shall be punished by imprisonment 
Bt less than one not morethan tenyears.*® 
Thef^nalty js somewfflff^jss severe in Mississippi. Both participate are sub- 
ject to a £ine of not more than fiv^ hundred dollars, and the tfe^cher is re- 
quired to serve a prison term of three to six months.®^ \ ^ 

Efforts to tope with t,h« apparent increase in incidervces of child abuse has 
r^sSMJted in new le^lation at both the federal and state levels. A common 
provisioirof th^ statutes is a reporting requirement applicable to teachers. 
Willfiinailure to Exercise this responsibility sometimes carries a penalty.' For 
exahiple, suchMolation in NebraskaMs pu^iishable by a fine not to exceed one 
hundred dollars.*® ^ » . 

Duties and Responsibilities of Teachers 

The statutes impose various special duties and responsibilities on teachers, 
as well as certain prohibitions in the performance of their regular duties and 
responsibilities. For ease of reference, the various 'off ^"^es and penalties 
spepif fed by these provisions^ are listed in Table 3 . 

Sections of collective bargaining laws pertaining to teachers duties and 
responsibilities are notrincluded in the table. By 1974, thirty-four states had 
•enacted compulsory collective bargaining laws affecting the puBlic sector. 
(Approximately twentij^nine of these laws were applfcftble to teachers.) All 
but seven of the existing Ws prc^ribit strikes,*^ atid mosfof these designate 
penalties such as fines' or loss of wagps against the offending organization, 
their officers, and/ or striking members. . • * 

In addition to prohibiting striking, picketing, and boycotting, the Mon- 
tana statute contains otTier provisions classified as unfair labor practices.®^ 
The teachers are required to bargain iq good faith and are forbidden to 
restrain or coerce other teachers in connection with their decisioA to join or 
not to join the employee organization. Violation of either of these provisions 
results in the forfeiture of pay for each day of the offense.®' 

Self-Discipline by tht Teaching Profession 

The self-disciplining or sejf^policing of its membership is widely accepted 
• as a cha*ractei;istic functjygftf of a profession. Although the desirability of the 
teaching f5rof^s&iQn ^^w^uo^ing thi% responsibility has lon§j)een recognized, 
httle.^togress in tWs direction ocdirred prior to 1960 During the past Tif- 

86. Awz Rev. Stat § 13-615 (1975) 
' 87. Miss Code Ann § 97-29-3 (1972). 

88 Rev Stat of Nebb. 28-150 (Supp. 1974). 

89. The Public Sectob Research Council, Pubuc Sector Bargaining And Strikes at 1 

(1976). 

41 Rev Cod/: of Mont. 75-6120 (2d Repl. 1971). 

91. Id. 75-6126 ' ^ . ^ 

92. D%rland, The Professions Quest for Responsibility and Accountability, 52 Phi Delta 

KappaI^ 41 (1970) ' . • 
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TABLE 3 ' . 

STATUTORY PROVISIONS FOS TEACHER DISCIPLINE IN 
CONNECTION WITH LEGISLATIVELY ASSIGNED DUTIES, 
RESPONSIBILITIES, AND PROHIBITIONS ' 



SUte 
Arizona 



Offense 



Arkansas 



Delaware 




Minnesota 

Mississippi 
Nebraska 
New York 
Ohio 

Pennsylvania 
Tennessee 
Te»as 7 

^ . 

Veripont 
Virginia 

Washingtob 

Wisconsin { 
Wyoming ^ 



Failure to take course and pass examination on federal and 
state constitutions** 

Failure to have physical examination** 
Failure to display flag** 



Failure to prmide required instruction in American Histor)-* 
Failure to return to service after leave" 

Failure to Uke loyalty oath** "* 

Teaching without a certifjcate** 

Teaching the overthrow of the government bv force'" 

F allure to enforce school courie of study and relations'*" 
Tardiness'** 



Massachusetts 



Failure to take oath to support fed^al and state 
constitutions'** 

^ Violation of vivisection and dissection regulations!" ^ 



Failure to perform duties required b>'bompulsorv 
attendance 
law'** 

Failure to file affidavit on organizatienal^membership'** 
Wnnng religious garb while teachinjj*^. 
Failure toinatruct on effect of alcoholic dnnb"*» 
' Refusal to display flag'** \ 

\ 

Wearing rehgious^rb'"* 

Failure to^ve required notice of resi gnat ion 'y 
Failure to use adopted textbook"*. 
Failure to teach patriotism"* 

failure U> teach Texas hutorv"* ' 
Failure /o hold fire drills"' 

By malfeasance, misfeasance^ or nonfeasancr offend -tthool 
law?"* 

Teaching criminal anarchy"* 

Failure to enforce compulsory attendance law<"* 

Failure to provide instruction in stato and fr< 
constitutions"* 



Fine fnot less than $25 or more tha^f*" 
$100) 

Fine (not less than $100 or more than I 
$500) . 

Imprisonment (not less than 30 davs or 

more than 6 months) 
Same as above ^ 

Forfeiture of salaK increments and 
pensiqn credits during*^nod of iea^ 

Dismissal * 



/ 

X)) or \ 
than 10 \ 



Fine (not more than $25) 

Fine {not more thin $10,000) or 
imprisonment (not n)ore 
yeacs) 

Salar\ withheld pending compliance 

Pa\ deductions based og proportions of 
school day 

Fine (not to exceed $1,000) 



Fine (not less than $10 or more than 
, $50) * / 

Fine ($10) or imprisonment (10 da\s) 

Contract voided 

Fine*($100) or imprisonment (lO davs) 

Revocation of certificate 

Fine (Not less than $5 or mo're than $25 
#nd not less than $25 or more than 
$100 for subsequent pffense)* 

Suspension 

Forfeiture of tenure status 
Fine {$5-$50 each offerfce) 
Fine (jnot to exceed $50(3) and^embval 

fron«^fice * 
Fine ($25*$200) 
fine (not more than $20) 

Fine (not less than $5 or ijiore than $50) 
if no other specific penalty is prov ided ' 

Fine ($5,000) or imprisonment (10 years) 
or both 

Fine (t>pt les,s than $5 or more than $20) 
Dismissal 
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tc^n years states h^ve adopted legislation referr^ to as "professflJnal prac- r 
tices" lat^, which del^ate certain disciplinary authority'to the profession, f 
In 1965, the National Edlication Association (NEA) developed andVyblishedi 
a set of guideliw^ for. ^ch legislation. ^ ' ' \ 

Kentucky and Ftorida were among the first states to enact professional 
practices legislatiijp. T^e content of the Florida act, as expressed in its title, 
is typical of statutes 'adopted subseqifently: . 

• An^act declaring teaching a profession, with all thfflrights, respon-*' 
sibilities and privileges: creating a professional 'teaching practices 
commission; authorizing appointment of members and adoption of a 
code of ethics and professional performance; providing for adoption 
of regulations approved hj^the state bo^d of education; proMding • 
for authority to,jrnake recommendations involving suspension and 
revocation of certificates; providing effective date.^'^' 
' The American AssociatioAof Colleges fot Teacher Educations (AACTE). 
in 1972,' reporting the status of professional practices legislation in the 
variou«^tates,'indifcated eighteen states had practices commissions, stan^ 
dards^arHs^ or cofn^inations of both, A May 1976 report of the National 



93. *Aiu2. Rev. STAT.i§ 15-207 (1975). 

94. Awt Stat. iy^fN/80.121'3 (Supp- 

95. Id. 80-16iWl960Repl.). 

96. W. ^ 

97. Del. Code Ann. 14, § 1325 (1974). 

98. (Ja. CbDE W''3?-9907 T1975). I 

99. HawaITRev. Stat. § 297-4 (Supp, 1975). | 
100> Ka>is. Stat. Ann, 21-306 (1974). ^ • I 
10^ Wests La. Stat. Ann. 14:417 (1975). 
WW. 17:1203. 

^103. Mass. GX'A 71 § 30A (Supp. 1975). 

104. W. 71 § 33. 

105. Minn. Stat. Ann. § 127-17 (Supp. 1975). 

106. Miss, Code. § 37-9-63 (1972). 

107. Rev.. Stat, of Nebr. 79-1274 (1968). 

108. Moi;iNNEY*s Cons. Laws o^.N.Y. Ann. > 805 (Supp. 1975). 
109.. Pace's Ohio Code Ann. § 3313.99 (1960). 
110. PimDON^s Pa. Stat. Ann. 24 § 11-1112 (1962). 
111/ Tenn. Code Ann. 49-1408 (1966 Repl.). , 

112. Vernon s Tex. Code Ann. 4.13 (1972). 

113. Id, 4.16. 

114. Id. 4.15. 
• 115. Vt. Stat. Ann. 16 § 1481 (1975 Repl.). • 

116. Code of Va. § 222-215 (1973 Repl.). 
117 Rev. Code of Wash. 9 05.020 (1970). 
118.,Wis. Stat. Ann. 118.16 (1973). 

119. Wyo. Stat. « 21.1-180 (1957). • ' . , , 
120' Set, Joint Committee on Phofessional Practice Regulations of ^he >/. 

Commission on Teacher Education and Professional $tXnd3W|b m ^ ^T^V^^^. 

PfcoFiSMONAL Rights and Resbonsibiuties, Professional PiUcncES Regulations (1905). 

121. Laws of Fla. 63-363 (1963). 

122. AACTE Alert 1, at 4 0972). \ 
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Education Association revealed that the'nu|nb^r had grown to twenty- 
five.-*" , ' ^ 

If these procedures operate ak intended, teacher discipline ceases to be 
primarily. an ^ejnent bf the emplo^^eniployer relatipnship. The teacher is 
responsible not only to his employer but also to liis profession. The pro- 
fession, "'ITl'eprdSlittlcd by the professional practices c^fcmission, is a par- 
ticipating party in proceedings that might result in disciplinary action with" 
serious consequences. _ . 

•The potential in^Juence of professional- practices' commissions may be 
underestimated because the statutes of ftiany states use the term "recom- 
ifiend" in d^ribirig certain of their powers and duties. In reality, the com- 
missions are graced disciplinary authority in addition to that exercised in * 
their advisory role. In e«ch. state having a commission, the legislature has 
empowered this bo|3y to establish or develop standards of professional prac- » 
tice. For example,' the standards specified by the Iowa statute include, but 
are not limited to, liontractual obligations^ competent performance, and 
ethical practice. Such stan^atds provide grounds for disciplinary action 
against the teacher, thouj^ in some instances tl^standards must be approv* 
ed by the state department of educatioqJflLor th^eachers of the state. As in- 
dicated in the discussion of statutes peijaining to certification, some ^ates * 
expressly list violation of such codes oil standards, as sufficient ground for 
revocation of the teaching certificate-^^ 

' Professional practices commissions ma^ inves^ate complaints against 
teachers, collect evidence, and conduct hea^ings^; The South Dakota statute 

^ autl^orizes its ^commission .to issue subpoenas, require attendance of 
witnesses, require production of vwitt'en material and records, a'dministej 
oaths, and take evidence. In addition to recommending courses of action to 
the appropriate governing bbdies, the commission may privately ^afn or 
reprimand individual teachers. Mor^rece^it legislation has gone even fur- 
ther, ^aska statutes now state that "[t]he pt^missioner, or the Professional 
Teaching Practices Commission subject to approval of the commissioner^ 
may revoke a certificate. . . /''^ Moreover, Jn 197^^ the Oregon Legislature 

' delegated to that state's commission the authority to initiate proceedings and 
revoke «^rtificates.^^ Ptnally, the commissions of California, Indiana^ and 
Illinois , sdso have among tt\eir powers the aut 
^icates.*^ ^ ' . 
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123. National Education Assooation 
(1976) (ERIC Documrtit, ED 126 023). 
• 124. loWA'CoDE.^N. 272A.3 to 272A.e (Supp. 

125. Se€ e.g., Idaho Code 33-1256 (Supp. 1^75) 

126. S^etu^ iW>te*55. * 
127.. S.D.L.C. 13-43-28 (1967). ^ 
l28: Alasea Stat. § 14.20.030 < 1975). 

" 129v>, Qui. Laws of 1973 amending 342.865. * 
130. Se$.tuprti note 123. 
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III. CERTIFICATE DENIAL, SUSPENSION,. 
' ^ r AND REVOCATION 

4 

* Despite ih^ voluminous legislation enabling authorized officials or agen- 
*cies to revoke't"taching certificates, this^enalty is not frequently impose^.''* 

Throughout the years, certificates Vere seldom revoked for teacher conduct 
•.-*flf<hat did not clearly fall within the grounds stated in the statutes. Conse- 
^qi)/ntly, the judicial challenges have not been numerous and the case law on . • 

which to base generalizations is not extensive. ^ 

Corttraqt Violations r , ^. ' 

A compilation of statistics on actual revocation of certificates would pro- 
bably show contract violations as one of the leading causes. For^example, 
wh^ a teacher, without the consent of the board of education, abandons his 
or her positioii'during the term of the contract, it is not difficult to present 
"satisfactory proi^f of . . . the^nnullipg of a written contract. Because 
proof of violation Can be established, it i§-likely Complaints will be filed and 
revocations will be issued. 

A Nebraska case mustrates tKe difficulty^ri formulating a convincing 
argument for rescinding a suspension or revocation order based on a contract * 
violation.'" The teaciier brought action to review an order by the, state 
^ board of education suWnding his certificate for one year. The suspension 
resulted from the local Doard of education s dociymented complaint that the 
teacher obviously violated his contract. The primary question consid^j^^Soy 
the court was^did the tAacher have a "just cause" for -so doing? Tne court 

answered: \ 

**Jiist cause * for a contract violation as contemplated by the sfetute 
means a legal or law fuk ground for such action. The fact that the 
plaintiff wished to enter Vome other field of endeavor does not con- 
stitute a legal or lawful reason for the violation of his contract. It is 
"therefore apparent tjhat thV plamtifT is not entitled to any relief as 
matter of law. » 

e lower court's decision to dismiss the case was affirmed. 
In, a more recent action, a teacher's organization in New Hampshire 
hallejiged a state bpard of education^i^gulation that required revocation of 
the certific^e of any teacher "w-ho denied the spiut and intent of an 'in 
force teaching contract or caused a disrupti(^^^of^rmal education pro- ' 
cesses. The trial court temporarily enjoined th^l^P^rd from revoking cer- 
tificates on the basis of the regulat^. However, t^|^upreme court did not 
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131. See FnrrH, op. cit supra note 21 

132. «.S. Mo. § 168,071 (1969) ' ' " , 
m Henderson v School Dist. o^ScottsbluH, 84 Neb 858, 173 N.W. 2d 32 (1969). 
134. Id. at 860. 173 N W.2d at 34 ~ 

135 Timberlane,Re(? Educ< Ass ri'v .Staie.'317 A 2d 713 (N H 1975), 

■ • , 28 • . 



rule oi^ the validity of the regulation XBefore the case was docketed, the state 
board agreed not to commence decerti^ation proceedings against members 
of the organization, changed the penalty from revocation to suspension, and 
asked the legislati/^ for statutory changes to reflect current board policy. 
For this reason the court considered the question moot. 

Fraud • 

FratflNs another ground for dertial or revocation of^rtiJic at es that is dif- 
ficult to contest. Nevertheless, procedural changes are nearly always 

• possible because "[i]t is settled that a ife&nsC of which the nature of a 
teaching certificate, essential to fhe pursuit of a livelihood may not be taken 
away without procedu?al due process. . . ."^^ 

Huntlq^ v> North Carolina State Board of Education^^'' illustrates this 
point. A teacher received initial certification in May 1967 and began 
teaching the following fall. During the second month of the school year, the 
superintendent notified her thatiier certificate was invalid becai^HMH|£ 
obtained it by fraud. The superintendent's 'action was based ^^^mW^ 
that someone other than the teacher, using her name, h^cf taken theWational 
Teacher Examination, a requirement t*r certification in that state. 

The Fourth Circuit Qpurt first held for the teacher because of the 
superintendent's ex part^ revocation (in the presence of one party and not 
the other). Although the state board of education conducted a hearing, the 

• court concluded that this was.not corrective because the notice indicated the 
hearing's purpose was "to determine if the certificate should be reinstated." 
The court ordered, the board to conduct another hearing to determine 
whether the certificate should be revoked: When the case again reached th' 
appellate level, the Fourth Circuit Court sustained the revocation. 

Immorality ^ 

Standards of morality differ from community to community -and change 
from year to year. For this reason, caution must he, used in attempting to ^ 
specify what condi/ct currently represents ''immorality/' especially im- 
' morality of sufficient magnitude to justify the fegal revocation of a teaching 
certificate. . . • - 

^ A New York court denied a teacher's plea for the restoration of his 
. substitute -teaching license by the boarcl of education of the city of New 
.York!*^* Following an incident involving some of his students, the te'acher 

136. Pordum v^^oard of Regents of State of New York, 357 F Supp 222, 224 (N.D.N.Y. . 
1973). \ ^ " , 

137*. 493 F.2d 10l6 (4th Cir. 1974). The final ruling on the case was No. 75-2096 (4th Cir., 
filed July 3, 1976) as repdrted in 8 School Law Bulletin at 11 

138. Giangrandev.BoartlofEduc t)f City of New York, 44 Misc, 2d 762, 254^N Y 2d 643 
(SuJ).^Ct. 1964) \ 
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was warned that hisvcertificate would be revoked for any recurrence. Two 
y6ars later the teachej: was arrested on a morals charge and his license wai^ 
suspended, bupir^^restored after his acquittal. Aftef another two-year in-cj^ 
terval, he w^ arrestCT on ^ similal* charge an4 his license was summarily 
^evoked. Although he was also acquitted on this char^, the board refused to 
reinstate his license, because of the legal status of his position, the nature of 
the certificate, and the regulations governing its issuance and revocation, the 
court would not require the board to- follow procedures other than those 
stated in its bylaws. Furthermore, the court would not question ^e suffi- 
ciency of the reasons for the revocation. » i 

In California ateagher brought action to compel the state board of educa- 
tion to r^HJre his teaching credential. 4® The revocation by the bOard was in 
response to charges of imn^ral and unprofessional con duct allegirfg that at a 
public beach the teachej rod **rubbed, touched and fondled the private sex- 
ual pai;ts' of another min.'*° In his testimony the teacher acTcnowledged a 
past history homosexual behavior. In affirming the trial court's decision 
supporting-*he action of the state board of education, the appellate court 

In view of the appellant s statutory duty as a teacher to "endeavor to 
impress on the minds'of the pupils the principles of morality" and hi5. ^ 
necessarily close asso(?iation with children in the discharge oyf his pro- 
^ fessional duties as a teacher there is in our minds an obvious rational ' 
connection between his homosexual conduct on the beach and the 
consequent fiction of the respondent* in revoking his [certificate] . 
Does homosexual behavior, then, constitute immoral conduct of sufficient 
ground to warrant the suspension or revocation of the certificate? The pro- 
nouncement t)f fhe court in this case seems to leave«little doubt: 

Homosexual behavior has long been contrary and abhorrent, to the 
- ^ social'mores and moral standards of the peoples of California'as it has 
be^ ^nce antiquity •to those of many other peoples. It is clearly, 
therefore, immoral conduct within the meaning of the education 
code. ... It may also constitute unprofe^ion'al conduct 'Within the 
meaning of that same statute as such conduct m)t limited to 
classroo^p misconduct or misconduct with children.'/^ 
However,. subsequent detcisions tend to inject a degree of uncertainty*. 

In 1969, in Morriwn 't. State Board of Edtt€aiif>n, the California Supreme 
Court reviewed a revocation action also resulting from charges of "immoral 
and unprofessior^ conduct and an act iijvolving moral turpitude. "'^^ The 
charges arose from a^ "limited noncriminal^ physical , relationship of a 
^ homosexual nature" that^thc plaintiff bad engaged in wrth a fellow 

139. Sara^v. State Bd. of Educ . 249 Cal. App 2d 58 . 57 Cal Rptr 69 (1972). 

140. Id. at 60, 57 Cal. Rptr. at 71 

141. Id. tt 63, 57 Cal. Rptr •at 72-73.' 

142. ld\ 

. 143. 1 (Al 3dM^82 t^X Rptr 175, 46| P 2d 375 
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teacher.**^* The relationship occurred in Morrison's apartment on four* 
separate occasions in a one-week period. Approximately one year later tlie 
othes teacher reported the incidents to his superintendent arid Morrisoa 
resigned his position. The revelation occurred some three years after the in- ' 
cident.- <P 

The court distinguished between the '^public" and "private * conduct of a 
* teacher and placed the burden of proof on the licensing agency to establish ^ 
relationlshij) between the questioned conduct and fitness to teach. According 
to the opinion: 

The power of the state to regulate professions 4nd conditions of 
government employment must not arbitrarily impair the right of the 
. individual to li^e his private life, apart from his job as he see? fit. 
The court also specified guidelines for use in determining whether the 
teacher's allegedly immoral conduct warrants disciplinary action: 

[The] board may consider such matters as the likelihood that the con- 
duct may adversely affect students or f^low teachers, degree of such 
adversity anticipated, proximity w remoteness of the time of con- 
duct, type of teaching certificate ^eld by the party involved, ex- 
tenu^tmg or aggravating circumstances, if any, surrounding the con- 
duct, praise worthiness or blameworthiness of motives resulting in the 
conduct, likelihood of recurrence of the questioned conduct, and the 
extent to which disciplinary action may inflict adverse impact or 
chilling effect on the constitutional rights of the teacher involved or 
- other teachers. ^ ^ 

In rilling that this particular teacher s certificate must be restored, the 
court eWdentiy^anticipated^isinterpretation of its decision^ The judge ex- 
plained: "We do not, of course, hokj that homosexuals must permitted to * 
teach in the public schools of California. We require only that the bo'ard find^ 
that the individual is not fit to teach. 

The. distin(^ion between private and public homosexual behavipr was 
again made in a 1972 case,Jtioser v. State Board of Edueation,^*^ A^ter 
. prefacing its comment wit kfne statement that "[i]t will Sjprve no useful pur- 
pose to recite herein the sordid details of the tesWfnony which described the 
ctondiipt of the appellant giving rise tp the charges against him," the cotirt 
weny (|n to relate that the teacher "\vhile in publfc view in a public restroonv 
mas^uj'bated his exposed penis' ^hd •then touched t^e^private parts of . . . 



/I44. Id. at 218, 461 P id at 378, i.e , not fnvolving sodomy, oral copulation, public 
sblicitation of lewd act, loUering near public toilets, or exhibitionism. 

145. Idl at 239, 461 P.2d at 394 ^ 

146. Id, at 229, 461 P.2d at 386 

147. Id. at 239, 461 P.2d at 394, iee N. Horenstein, Homo$exuaU an^Hhe Teaching 
( Profe$^n, 20 Cleve. ^. L. Rev. at 133 for comments on this decision. SeiaUo Unjitnen to 

Teach: Credential Revocation and Dtktnistal for Sexual Conduct, 61 Calif L. Rkv. J442-62 
(1973). 

148. 22 Cal App. 3d 988, 101 Cal. Rptr. 86 (1972). w 
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(another) male person/**^^ Following theSoror Rationale, the court affirmed 
its poskipn that.homosexual- behavior in a public place constitutes sufficient ' 
proof of unfitness for service in th^ public school system. 

Although th^ korrison case appeared to have removed most, i.f not"'all, 
restrictions on the- teacher's private life \inress anlp^'erse effect on teaching ^ 
performance can b^ shown, a subsequent decision suggests some limiting . 
conditions. As reported in the previous monograph, a California superioc 
court refused to reinstate an elementary schooMeacher's'^redential revoked 
for conduct assorted with her membership in a "swingers'' clulb. The 
teacher appealed this decision 

The California Supreme Court reviewed the record, \\hich showed that 
thest^te board had heard testimon\ from a Los Angeles Police Department 
undercover agent who had observed the teacher engaging^ in .oraUex with 
men other th^ her hu^barid at a meeting of the group. Stie was later ar; 
rested and charged with the misdemeanor, outraging public decency, fined, 
and placed on probation. The. husband also testified -at the hearing 
acTcnowleclgihg that his'wife had had sex with other men \^hile he was pre- 
sent. He also mentioned that he and Ijis wife had appeared four years earlier 
(in facial disgyise) on a'televisiomtalk show to discuss their particular life- 
style. In heV defense*, the teacher, relied on Morrison, (fontending that her^ 
private life was unrelated to her fitness to teach and offered in -evidence her.V^ 
principal's evaluation arid hex contract to continue teaching. In the appeal, \ 
the California Teachers' Association and the National Education Association 
filed briefs suplporting the teacher.. , . 

A divided court, inVejecting the teachers arguments, distinguished the 
case from Mormon, terming the teacher s- conduct "semi-public * rather than 
"private' an^alliidi^ig to the testimony concernmg the teacher s fitness. The 
major^ opinion held tfiat: » 

In the instant cas*e, the board and the triaf court were entitled to con- 
clude, on the basis of the expert testimonv . and tb^ature.p^ 
\ miscqnducfirfvblved that [the teacher's] illicit an^Hli^rscreet actions 
disclosed her unfitness tWach public^elementary schools. '^l 
In the 'final ca5e in this section, -the Iowa Supreme Court considered a 
revocaUon action foHm/norajlty based on ^dulter>'. '''Jhe plaintiff was an ^ 
art teacher/c6ach who had a'rl affair with a home«con6mics teacher, wife of ' 
a local farmer. The farmer bonfirmed his s.uspicic^ concerning the illicit 
relationship by hiding in the tn>nk of h^s wife's car-during a rendezvous with 
herjover. He consulted^an attorney regarding divorce action but was in- 
formed that further proof was needed Then lie, along with a "j^ing par- 
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»ty" of his friends, discovered and photographed the couple partially clothed ' 
. in'the bacKseat of her car ori a countr>' road. The farmer told his wife not to 
return home and ordered the coach to inform his wife of the,situation. The- 
coach offered to resign his position, but the school board refused to accept 
his resignation. Also, at this point, the affair terminated. The state board in- 
stituted revocation proceedings and cancelled the certificate* in spite of the 
strong support of pup^^ teachers, administrators, and parentsyThe trial 
court sustained the ^^>n, whereupon the 'defendant appealed to the 
supreme court, ' • , , * 

Quoting freely from Morrison, the supreme court held that the state board 
had failed to establish 4 relationship between the coach's conduct and his 
fitness to teach since there was no finding of fact.. In reversing the lower 
court decision, the court ^id: \ 

We emphasize the board's power to revoke teaching certificates Ls , — 
neither punitive nor intended to permit exercise of personal ^ral 
judgment by me'mbeK of the board. Punishment is left to criminal 
law, and the personaFmoral views of board members cannot be rele- 
vant. A subjective standard is impermissible and contfary to obvious 
legislative intent. The sole purpose of the board's pqwer is to pro^e 
a means of protecting the school com munit> from harm. . . .'^^ 

Criminal Conviction , ^ . *f 

A criminal conviction ma> result in the denial or revo6ation of the 
teaching certificate. A number of states expressly require that the certificate 
be revoked for "conviction ot a felony or crime involving moral tur- 
pitude. In other states 'not having such a provision, the issuing agency 
may r^ly on such grounds as "immorality" or "cause. " 

An Oregon teacher was denied a five-year certificate on the ground that 
he failed to present evidence of good moral character.'" Before becoming a 
teacher, he had been convicted of several burglaries committed while serv- 
ing as a Security guard and had served eighteen mOjnths of a two-year 
sentence, Oregoi? Supreme Court upheld the state board of education's 
action, indicating that the^ judgment to deny the certificate was within the 
. board's discretion. 

This decision raises the question whether the outcome would hav^ been 
the same had revocation rather than denial of the certificate been the 
issue>^** In Fountain t. State Board oj Education, the court held that a 
California statute calling for the suspension of a certificate "for conviction of 



153 Id. at 345. ' 

154T See $upra Table 2. , * 

155. ApplicaHon of Bay. 37S P 2d 558 (Ore 1963) 

156. In generfU the courts* have permitted liceruing agencies to exercise a greater degree of 
discretion in the initial issuance of certificates thtft) in their revocation. 
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sex offense" does 'not o^rate retroactively.'" Likewise, the conviction for 
the crime, in this instance "lewd vagrancy," had occurred prior to the is- 
suance bf the initial' certificate. The statutes contained no provision permit- 
ting revocation for grounds that would have prevented the initial issuance of. 

the certificate. ' . • , 

Thecourt rulings leave some doubt whether the California statute quoted 
above cpnstitutes oneV two grounds for revocation, in Comings v. State 
Boardof Education,''' the court heid^hat a teacher s credei(tlal may not.be 
revoked solely for conviction df the CTime of possession of marijuana. The 
court indicated that the board must show a connection Ijetween the 6ffense 
and fitness to teach-for example, adverse school relationships or excessive 
notoriety impairing these.relationshipy'' 

In Punfoy c. State Board of Education, another. California teacher 
whose credential had been revoked for conviction of a crime involving moral 
turpitude asked the court to order fhe state boa^d to rescind its action and 
grant him a hearing on.the charges. The court xlenied the petition, observing 
that the violators of this statute "constituted a class j|hich the legislature 
identified a^constituting-a dangerous element in the community. "■"" 

n ofnis 



A Newark teacher Contended .that the revocation ofhis certificate-by the 



commissiofi^ of educati6n for "cause" violated the due proces/ and equal 
protection clauses of the.fedejat Constitution. ■«> During a leave of absence 
the teacher hac^en to se^ as a member o^the county legislature, the 
teacher was convicted of the crime of conspiracs involving brlbery'of public 
officials and was sentenced to a.three-year prison term. After his release on 
parole, he asked to resume his teaching duties. The commissioner enjoined 
the loc'al board from reemploying or reinstating the teacher and ordered him 
to show cause why his certificate should not be revoked Subsequently, the 
state board held the hearing and revoked the certificate. 

The purpose of this particular judicial proceeding was to consider the 
teafcher's application (joined by the school board) <o convene a three^judge 
court to consider ihe constitutional questions raised. The court held that 
there was no substance to the teacher's claim that revocation fer "^^ause is 
unconstitutionally vague and indefinite or to his claim that he. had not been 
afforded due process by the state board iSisrtissing the application the 
court said: "The standard of conduct for a teacher is not unlike the standards 
familiarly required m the other professions ... and such unsupported allega- 
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159. 30 Cal. App. 3d 187, 106 Cal Rptr 201 (1973) 
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tion by bare statement ^ill not create a substantial federal qu^ion such as 
to necessitate the convening of a three-judge court/**" 

Un-American Activitiei 

Legators have att« mpted to ensure that the* schools instill the ideals of 
citizenship in their p^ils 'and that teachers not use their positions- tb* 
disseminate subversive oeliefs. The resulting legislation takes various forms 
induding required Ipyalty oaths, required instruction, prohibited organiza- 
tional memberships, anji prohibited instruction. Noncompliance often car- 
" ries the penalty oHMWor revocation of the teaching certificate. 

The certifi(:ates of two teachers were revoked on the groun<J that each had 
sworn falsely to the loyalty oath required by California law. This oath con- 
^ t^ed theprovisiohs: 

. That within the five years immediately preceding the taking of tjiis 
oath I have not been a member of any party or organization, political 
or otherwise, that advocates the overthrow of the government of the 
United States or the State of California by force or violence. 
. At the time they took the oath they were both members of thef American 
Communist Party. On the ba^is of the facts presented, it was held that the 
state board did not establish that the- Comnlunist Party advocated the 
forcclul overthrow of the United States and California governments or that 
the teachers knew at the time of signing the oaths what the party advocated. 
Therefore, the certificates were reinstated. 

In 1970, three-judge district bdurt rule3 that the California loyalty oath 
is an unconstitutional condition for certification.**^ The weight of evidence 
now indicates that m^bership in a political organization per se is not a per- 
missible ground forjdisqualifying applications for the profession or for revok- 
ing a certificate or license to teach /The state probably ma^; go no further 
^ than to require that the teacher be willing to affirm. a general dommitnient 
to uphold the Constitution and to perform the duties of his position. 

Failure to Meet Acadernic Requirements 

In a aumber of states the certification standards require that the teacher, 
to qualify for permanent certification, complete a master's degree or a 
specif i«l number of graduate credit hours. A NeW York teacher defied sucH a 
requirement ^d petitioned the courts to order validation of. hex licenses. She 
challenged the reasonableness of the standards, maintaining that her ex- 
cellent scholastic record and her service to the profession should be accepted 
in lieu of the required thirty graduate hours. The court denied the petition, 

162. Id. at 226. / . 

163. Mack v. Sute Bd. of Educ.v 22^ Cal. App. V370. 36 Cal. Rptr. 667, 677 <1964). 

164. MacKay v. RaHerty. 321 F. Supp. l\7j!aiJ>. Cal. 1970). 

165. See W. Van Alstyne. The Constitutional Rights of Teachers and Professon, 1970 Dvks 
Law J. 841, 



- 27.— 

, '35 



noting that "due to the nature of the matter, [the court was] unable to' 
evaluate the tase on its merits/'*^ In other words, the court acknowledged 
its inability to base a decision on thfe educational validitv of the requirement. 

A more recent action changed this same re^qHir^ment on the basis of sex 
discrimination''®^ The board of examiners canefeUed the teacher^s certificate 
for failure to obtain the required coursework in the stipulated five-yeal* 
period. The teacher, who had taken maternitv le^'e during that time, con- 
tended thafthe time requirement imposed a special hardship on women as a^ 
class. The^mmissioner held that there was no equal protection violation 
siace all person^ are treated alike. 

Two academic requirements for certification were tested in North 
Carolina. The state supreme court upheld a st4te board regulation requiring 
' teachers to renew their certificates ever> fi\e years b\ earning additional 
credit.'®* The regulation, accffding to the court, had a "reasonable basis" 
iind did^ot violate the due process clause. A federal district (k)urt struck 
down another certification requirement of that state as having no rational 
basis/®® This requirement stipulated that certificates be denied to applicants 
^ing less than 950 on the National Teacher Examination The court 
Dinted out that thf state had failed to \alidatethe cutoff score and that the 
regulation appeared to discriminate against blacj( applicants. 



IV. CONTRACLAONRENEW AL AND TE^IMINATION . 

Because of'the large volurne of litigation produced by the nonrenewal and' 
termination of teachers* emplo> merit contracts, the coverage of -this 
monograph is hmited pnmariK to tUe represe||ative decisions of the past 
five vears. The dlscus^on focuses particular attention on the specific teacher 
conduct that precipitated the board's disciplinar\ action and the extent to 
which that conduct sufficient!) justified the action. The cases in which the 
c6urt*s opinion turned on procecfuraf rather than substantive grounds are so 
identified. 

• The tendency for dismissed teachers to resort to the courts has increased 
markedhjiL|ing the present decade. There are three interrelated factors 
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that have obviously contributed to this increase: (1) easy access to the federal 
courts, (2) prosp)ms for collecting da'mages as well as gaining reinstatement 
in civil rights actions ynder 42 U.S.C. § 1983, and (3) a broader constitu- 
tional basis for challehg^ under the Fourteenth Amendment's "liberty" and 
"property" provision as enunciated in the United States Supreme Court's 
Rothand Sindermann decisions. l]^' Another important factor is the financial . 
support'for litigation that professional organizations provide their members. 
• T4ie te'acher ponduct resu ming iii -Tionrenewal Or termination of the 
employment contract is herein categorized roughly according to the 
statutory grounds for dismissal. There are limitations to this organization, 
however. These categor^s ar& not mutually exclusive, and the school board 
may attempt' to fustify*^s action on sfeveral statutory grounds. Finally, 
' because fBw §tates specify grounds for nonrenewal, the reasons, if giv^j 
may i?ot fall into any of the usual dismissal categories. 

Incompetencx^ 

Dismissals for incompetency, as pointed out in the previous nionograph, 
can take on the character of a disciplinary action. This is especially true in 
situations in which the teachers refuse to take steps to improve their 
classroom performance. Also, school Ijoards may use the groimd of in-- 
competency to Justify dismissal not" only for ineffective job performance but 
also for a variety of behaviors that may be related only indirectly to the 
employee's duties. ^> • 

^ If a school board is to defend the nonrenewal or termination of a teacher's 
contract; its chances of success' are enhanced by a detailed list of specific 
documented charges. For example, the United States. district court in New 
York rejected^ teacher's claim that his dismissal was arbitrary, capricious, 
and in Violation of his right to due process.' '*The teacher's dismissal resulted 
from a series of problems: (1) parents' complained that pupils were being 
held after class and that one girl pupil was physically abused; (2) this girl 
repofted to the principal that she was pushed and injured by the teacher, 
aad another pupil corroborated her clahn; (3) the principal found that the 
teacher's room w as In total disorder when he want to discuss the matter with 
h(m; and (4) the principal, when attemffting to observe the teacher's per- 
formance, found him asleep in the teachers' lounge. 

In nonrenewal actions, unless there is a statutory requirement to do so, the 
school board may decide whetherpr not to give reasons. The courts have said 
that .a board may refuse to renew the contract for no reasons or for good 
reasons, but not for bad (constitutionally' impermissible) reasons. If the 
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board provides no reasons or reasons that the teacher denies as being the ac- 
tual bfisis for the nonrenewal, th^ burden of proof is on the: teacher to 
establish that thejeal reasons were in fact constituti6nally impermissible. 

4A long list of job- related reasons for not*renewing a high school principal's 
contract convinced the federal district court in Wyoming that no constitu- 
tional violations were involved. '^^ The principal had maintained that the 
real reason for the nonrenewal was his outspokenness on the system for 
handling football ticket salfes and thet)rg^nization and administration of the 
school's car^r education program*. 

As suggested previously, Fourteenth Amendment violations may result 
from a statement of reasons that damages the individual's reputation and af- 
fects his freedom to move to another position'. A guidance counselor charged 
\ that the reasons given for his nonrenewal dppri»ed him of such "liberty" and 
that his nonrenewal was, therefore itivalid without a full evidentiary hear- 
ing. In short, these reasons were the tess of confidence in the^oynselor by 
the faculty because he refuse^to discuss pupils* prbbFems with them and the 
lack of confideatiality in liis handling of inforrpation about students. The 
administrators and board members did not com-municalbp these reasons out- 
. side tKe school system. Holding that there was no due processVidation, the 
court quoted'Russell v. Hodges: ; 

/Indeed, a-general rules^at informing an employee of job-related 
reasons for terminatio^teates a right to a hearing in circumstances 
where there was no constitutional tequiremenf for, the'state to 'do 
, anything \vould be self-defeating; the state would merely opt to give 
no reasons and the emplpy-ee would lose the benefit of knowing what 
might profit him in the future. 
When reasons are given, the question som^imes arfses as to how far the 
employer must go in proving the charges. The reasons given for nOt renew- 
ing a teacher's contract were that he swore or called a boy a bad n^me, that 
he assigned too much bu^-^ork that did not figure into the grade, that he 
did not loojc at a three-page assignment that his student prepared^ and that 
he gaveiill student^^the same grade on'group discussion. In ruling that the 
board nad not acted arbitrarily, the Tenth Circuit Court said, "If a school 
board is not required by procedural due j^rocess to give any reasons, we ciih 
notj^ why a statement of reasons, if given, need be based^-mi substantia} 
evidence." • 
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' The Weathers case, as well as the other cases presented thus far in this sec- 
tion, were 5 1983 civil rights action^, but similar questions may arise under 
state statutes. On the question of sufficiency of evidence in a nonrenewal 
case, the South Dakota Supremg Court jeaqhed an almost fflentical conclu- 
sion when it reviewed the release of a first-grade teacher.^''* Briefly, the 
reasons given were complaints from parents, reluctance to try new teaching 
mfethods, lack of confidentiality in discussing individual kudents, and lack 
of energy to move about the room. Theopimioi) stated thdt **the statute does 
hot require the^/^oard fustify its decision in the circuit court by, a 
preponde^-ance pf evidence. ^ 

Tbe evidence ""Stlpporting a dismissal for incompetency appears to carry 
greater weight if the teacher is given ample warning and isi provided suffi- 
cient opportuni^ to correct the ineffective performance. For example, a 
decision not to reemploy a teache^ l)ecause of his inefficyncy and in- 
competency was afftrmed by the New Mexico Court of Appeals, which held 
that substantial evidence existed to support the findings of the local boatd of 
education. Records introduced showed dissatisfaction with the teachey 
p^ormance in March 1967. In February U968, he^was again informed of 
specific deficiencies in grading practices, teaching methods, and disciplining 
students < j ' • 

State statutes frequently require the notice of deficiencies and the tim^ 
period for correcting them before a teach^' ni^y be dismissed for in- 
competency. Failure to adhere to the statutory requirements is most likely to 
invalidate thedismissal. In Blue Springs Reorganized Djfstrict v. Landuyt,^^^ 
the controversy began when a Missouri tenured teacher paddled a pupil. 
Although the principal warned the teacher not to use corporal punishment, 
she lat^ slapped a student, brewing the ring on'her finger an'd causing the 
boy a split lip and bruised eyes. The Board, charging incompetency^ ineffi- 
ciency, ^nd insubordination, begart proceedings^ and terminated the 
teachers contract. The cofirt ordered the teacher reinstated because the 
board hid not complied with the letter of the statute regarding proper, 
noti^. A similar situation arose under Illinois law, which requires notice of 
"remedial" deficiei\cies prior to notice of intention to dismiss.^" Both the 
superintendent and the board had ijiformed the teacher of unsatisfactory 
asp^ts of her performance but had failed to indicate thdt- dismissal Vould 
follow unless the problems were corrected. The^urt, in overturning the 
dismissal, also questioned the board's reliance on testimony presente5*main- 
ly by relatives of the "members. * 
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Assuming that procedural requirements are met, the courts usually con- 
sider substantiated deficiencies and an unwillingness ta correct them wRti- 
cient cause fOr nonrenewal and termination. The^ Pennsylvania Com- 
monwealth Cpurt affirmed the dismissal of a teacher, noting that the heai:- 
.ing record preiented evidence that the classroom time was poorly budgeted, 
^at presentations were confused, and that the teacher refused to make the 
necessary adjustments.**' . . * 

The c^i^ of Jei^enson v. Board of Trustee^ illustrates a teachet s dismissal 
for incompBt^cy that vyas based primarily on the product of his students.'*^ 
The product was the cl3rtteht of a school n§>vspaper prepared under his 
supervision. Jhe board! presented other evidence: a poem, alleged to be 
6bscehe, that remained <|n the teacher's chalkboard for two weeks; the use pf 
the word "rape" while teaching; and his failure to maintain discipline while^ 
. a guest lecturer (a local businessman) was speaking to the class. The general 
charge was made that "your philosophy and practice of education'' is 
* detrimental to the best interest of high school students."**' 
- ( Although the Wyoming Supreme Court affirmed the lower court's' deci- 

"^on supporting the dismissal, ]Mge Gray,- in a detailed and com^incing dis- 
. sent, observe^: 

If a teacher can be discharged for incompetency on the basis of the 
record before us in this case, it is quite apparent that a school board 
' would Kave little difficulty in. dismissing a teacher who, for flimsy 

reasons, had incurred the ill-will of the board. 

[The teacher] had apparently incurred the ire oT the board members 
by flaunting before them the style of hair, a beard;, and a dress, of 
which they disapproved. . . \ [In conference with them] he made * 
* »known his views of legalization of marijuana and student sit-ins. • 

Referring to the evidence, the iudge noted that the principal and the 
superintendent were also responsible for the content of the newspaper and 
*that the results of a student survey on the teacher's classroom effectiveness 
♦ favored him.* ' ' 

A final comment by Judge Gray appears to indicate that tfiis decisiort was 
inconsistent with other rulings throughout the country at thattime: 

. . . today however in light of the A. P. A. and the school code and ttp 
fairly recenl decisions, particularly of the federal courts, dealing W#h 
due process with academic freedom, with the right of free speech, 
and the Civil Rights Act, we hav*e an entirely new "ball game'' and 
these problems must.be approac^ied accordingly. ^ ♦ 
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' . Judge Gray qiight h^ve,had a decision such as Mullen v. Board of Education 
in mind when he n^ade this statemeRt. In overturning the distni^al of a 
• teacfaeirlfor alleg^ iBcompeteney, the court observed: * ^ 

- Also of some relevance i& the fact that questions concerning Mullen s 
ability arose only after he became the building representative fcr the 
.Dubois iV^ea^-Educatioqal Association in which capacity he found it ' 
necessary 'to pres^lWmplaints on the p;-incipal and superintendent - 
^ . with regard to the treatment of two fellow teacTiers/** 

The teacher s^rformance was rated entirely satisfactory on four occasions, 
unsatisfactory only once^ and that just fodi days bef^e his dismissal. The 
coiirts, then, are suspicious of board of education ^arges^hat a te^^her who 
'^was formerly considered competent has suddenly become ihcompetent, - 
especially when conflict between the board and the teacher his developed/ ^ 
on ^infs that are unrelated to his teaching performance. . . - \ 

j\ One '(»^ample illustrates the use of tlje incompetepcy gjioiinfi^o 
^ dismis$Vte||fcr for Ijer conduct .butside>he.cla§sroom. JQuringthe school-' 
year, the teacher-^ggw sharing her dwdUng with a single man. The4>oard s 
stated cjoncern v^^for the effect of this conduct on her students. The fecleral 
^ "district court rejected th|f laim for reinstatement an^ damages. The Eighth ^ 
Circuit Court uphdd tlgBecision but remanded so that the denial^pr. relief 
could be for "failure tl^tablish a claim for damages to serve to avoid or 
Messen kny stigma which toay attach to h^r teaching recordt|j|?*^, 

N^lect of Duty* ' ' ** ^ 

* Neglect of duty, if the teacher is actualFy negligent, can usually be proved * 
without nnich diffic^ulty. This*is especially true if the teacher's JHl'Itt ^re * 
,well defined and ti^e school, maintains reasonably adequate personnel 
records. *Under thes^ Conditions the courts ar^ not.likelj' to reverse the 
dismissal^unless legally incorrect or ingdfequafe procedure? wieVe followed. 

A 1947 decision established tbat a teaoTier-may not be dischargAl for 
neglect of duty if this actio'l^eprives him or her of privilege secured by the 
laws of the United States. '^The particular privilege questioned was federal ^ * 
jury duty; which, i^ this fnstan«e, resulted in theteacher s absence from the 
classroom from Marclj 7 through April s. The board of education dismissed . 
^ teacher on recommendation of her principri, and the l!W%ork coraniis-' 
^ sioner^i^^daeaHon "affirmed this a<;tion because the state statutes permitted 
tl^umwrifydisn^ssal of probationary teachers. * . \ 



^1 
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After noting the lack of legal precedents construing privilege^ secured by 
-federal statutes, Judge Hand observed: ' / * 

We do not see Kow it can be questioned that to perjjiit a^rson >yho 
wishes to do so to serve on a federal jury is 'to deny an iirterest which 
the statute m^ans to1)rotect. True, the plaintiff did s^rve upon the 
jury— literally, she was flot "prevehted^J^m doing^jzU-but it would 
emasculate the act efther to deny protean against reprisal to those 
whom threats Tlid not deter, or to leSv^without recourse those who 
were latei' made, victims of reprisal, of which/they^ had oot been 
warned. ^ - ' ' / 

An Arkans^ teacher *s aide attempted-tp use the ab^e,dfcision to prove 
that the nonrenewal of her contract^vy^.based op coKistitutjJWly imper- 
missible groAids.^?^ She had missed scKooHo serve as clerk iji a school board 
election in spite of the board's refusal to grant permission. The Eighth Cir- 
cuit Court affirrtied the district court's rejection of her claim: 

'"^ • lit allegedly infringed in this case, i,e, the right tb serve as an 

fin ^schwl board election, is neither £^96nstitutional right nor 
personal right secured und^r federal laNv, The privilege 
under state nof federal law. , , . - .. , 

^ 1 Ijk exerci^ of federal c;)nstitiitional and statutory rights will be 
protected^ it is apparent'^tfle courts wijl n5t ignore substantial dereliction of 
duty or the abuse of the position. In; a case reported, in the previods 
monograph a black principal in'q^gia cl^^his dismi^al resulted froijv 
■^racial bias.^"' However, evidence presentec^^^ted th^e failed to hojd 
iire drills, to secure buildings (which resultW^Jgss and damage Of schodL 
property), tq attend cei^ain school m^iRgS; temperate in givinfi;*cbieve. 
inent test, and to follow school regulations on the use of state-adopted text- 
books. Evidence also' showed that he disrupted certain faculty meetings 
while denouncing the action^^of the central administT^ion. Thexotirts ac- 
^ (iPtedfhis evidence as suffici^t grounds fortdismissing the pflj«npal. 

Another example involve* school superintendent's political ^ctivitf dur-^ 
ing a scKi#l Ijoard elation. The dicta by Judge Pallmore merits repeating: 

A schod superintendent cannot be expected to ^onf ine his exiracur- 
ricula^ activities to birdwatching while a covetous* rivaJ out cdm- , 
^ f ' paigning for a school boird^o unseat him-. if He remains^ithin 
the confines of propriety, neither neglecting his dlit^ls nor using his , 
powers to coerce those who are subject to his offjcial in£h^nce,.h'e is ^- 
* free engage in political activity whether i^oncernJ s^Bol elections ^ 
" or otherwise. But it is an equally harsh fact^Df life that if he loses, hi^ 
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• ' cecord of performance had better* be above reproach!, because the^ 

winners are also human and will scrutinize hfs armor for arf Achilles 
^ 'heel. Unfortunately, it'is an unaf'didable risk of the game, and that is 
wjiat happened in this case. ^ * 

Evyenceshowed;that the superintendent u&ed funds from federal program^ 
to influence votes and* failed to hold fire drills and to'corregj fire hazards 
revfealed by a fire marshal's inspection. The court'ruled this evidence v^^s 
, sufficient to warrant discha^e. This and the previous cases clearly support 
Ju^dge Palimores observation that if a teacher engages in controversial,.but 
legally protected or sanctioned/ activity, it is imperative that he "kee^is 
' house in order." 

^' More recently, a tenured high schpoi principal lo^t his position for neglect 
* gf- duty when he left sclipol one week earl> to register for college classes.***' 
The testimony w^ conflicting, with the principal asserting* that he Rad 
discussed being away with the superintendent and had received his permis- 
sion; whereas the superintendent maintained that he learned of the absence 
only after he. visited the school and ' found the ^principal gone. The 
superint^dent further testified that he had to assume the principal's dut^s 
of signing checks and super\'ising National YoiJlh Corps sfudents. In the 

' dismissal hearing, the ^ard court chose to believe the superintendent. The 

• ^court ruled that the boat^ had not e^rcised its discretion arbitrarily or 
' unreasoHably. - ^ ' ^ 

^ Disnnissal action* for neglect of duty have failed when procedures were 
deficient and evidence* was l^ing. A Florida teacher won reinstatement 
after she est^lished th^t thr^^iearjng panel members whom she deemed > 
prejudiced failed to disqualify themselves as required by law. The basis for 
• the teacher's dishvssal was neglect of ,dutv as evidenced by one or more day^ 
absence without leave. In another case, the employer was unable to establish 
that a principal neglected his regular duties while also seiVing as a "Head 
* Start*' director./^" The dispute arose; over the alleged dual compensation he 
received during the summer, but the cour^ebserved there was no evidence 
the principal was pa^d for work not performed. 

Finallv, a Wyoming teacher .was notified of termination and given a letter ' 
•listing tlie.charges of neglect of duty, failure to follow district policy^ inajiili- 
"x.y to estabttjdvrapparl^v'ith students, and insubordination. In the subsequent 
hearing, the boar^ decidi^d to dismiss the teacher only on the grounds that 
she failed to-establish rapport with students aqp that she was unable tq con- 
trol students The state supreme court reversed the board and the district 
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court because of procedural deficiencies.^^ The court indicated that the 
board made no specific finding of fact regarding the "rappdft'' charge and 
that the other cliarge w,as not listed in the notice. The opinion ruled also that 
the lack of findings of fact violated the state s administrative procedures act. 
The dissenting fudges, however, said^' "This case has a refreshing feature 
brushedoff by the majority. Ever\' one of the 17 incidents.. . . was carefully 
document^as to date-apd detail and maintained as a school record. The 
dissent* noted, too^hat the teacher i^iade no objection to the added charge. 

Insubordination 

The ^neric definition of insubordination is "unwillingness to submit to 
authority. "^^'^ As the adversary role of ennplo>'ei' and employee gained wideD> 
acceptance, there appeared to develop a simultaneous increase in the 
resistance to school bpafd authority. It i$ not surprising, then,' that "insubor- 
cfination" has bfecom^ the most frequently, cited reason for removing errant 
teachers. Because of the size of the body of case law in this area, the material 
is organized according to the subject piatter of the board policy or ad- 
'ipHiistrative regulation violated and/ or the objectionable behavior involved. 

Residency. ' v • » 

* In secent years^ teachers have challenged board policies that require the 
teachers to live wi'tbin^the district. The .federal district court *struck down 
'Kansas City, Kansas,'jboard's residency policyr^" The rule, in th^ court's 
view, lacked a rpaTOnaWe basis and deprived the teachers of. equal 
' protection of the laSVs. The testation forced tKi? teachers to choose between* 
the right to live and the tight to wosk wherethey desired. In 1972, also, a 
Kentucky school board refused to renaW'the contracts of two teac^jers^ a 
married couple^ because they were not nat^es ofthe country. The appellate 
court ruled that the pr^tice hiring-^ only county natives was 
constitutionally suspect, and therefore 'invalid^ unless the*" board could 
demonstrate a corrrp^Uing state int^'rest^^^^^' 

More recent 1\ ,"re^denc\' requirement haye withstood judfcial tests. In a 
1975 case, Park'^v. Lansing School Dislrict^i^^ ^school administrator who 
had not been rehired for refusal to Comply with the pohcy charged that the 
rule violt^tj^ the equal protection provisiotv. e .trial court diJ>missed the 
complamtis and^Thv^ppeals cchA affirnie^d the clt^ision!^empting ad- 
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ministrators employed before the adoption of the policy was not an 
unreasonable exercise of the board discretion. 

The Cincinnati school system was also able, to justify its residency 
policy.'^^ The Sixth Circuit^Court accepted the follovMng listing as the need-^ 
ed "rational" basis: 

(1) aids in hiring teachers highly motivated and deeply committed to 
an urban a^lucation 

(2) §iore likely to vote for district taxes, less likeK to engage ir\^illegal i 
strikes, more likely to help with passage of tax leN'ies 

(3) mojelikely to be involved in school'and community acti\ ities 

(4) more likely to gain sympath\, understanding for the racial, 
social, economic and urban problems of children they teach | 

^ *{5) in keeping with goal of encouraging integration in society and 
schools. 

The court rejected the teachers' argument that the rule violate*d their equa] 
-protection rights and that intrastate travel was constitutionalh protected. 

The most authoritative decision to date on residency requirem,ents con- 
cerned a public employee other thap a teacher. In.Mcdarthy v. Philadelphia 
Civil Service Commisston,^^ the United States Supreme Court considered 
the constitutionality of a city ordinance requiring employees to live within 
the city. A fireman, who had been dismisse(jl after he moved over the state , 
line into New Jersey, clftrged that the ordinance violated his. right to in- 
terstate travel. The Court rejected this argument and went on to explain that 
- its previous rulings cited "did not question the appropriately defined and 
uriiformll>' appKed bona fide residence requirements "^^ 

Professional Growth 

' *Bo^ds of education often adopt policies designed tQ upgrade their 
teaching faculties. Failure to comply with the requirement for professional 
improvement usually caVries a penalty— possibly dismissal for insubordina- 
tion. An Illinois teacher lost her job*for failure to abide by the following 
•provision of a negotiated agreement: afiy teacher who'does not have a 
Master's degree when initially- ^empjoyed to teach. ..shall earn a Master's 
witHiiVsix years of his initial employment. > The teacher's contract 
j^f^ided 'for dismissal for failure tq carry out any r<ile. The court, however, 
^niTed that this sanction must yield to the lesser penalty stated along with the 

206. Wartlweil v Board of Educ of the City School Dist. of Cincinnati, 529 F 2d 625 (6th 
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professional ^growth requirement' tHat failure to comply will cause^ the . 
teachers sj4ary to be frozen. * * ^ • 

The facts of a 1976 Oklahoma case were quite similar. After much urg- 
ing by the board, the teaclj^ continued to ignore its professibnal growth 
policy, which stated that a teacher with aWchelor's degree 'must earn five 
semester hours ever\' three \ears. The board carried out its threat not to 
renew her contract, and the teacher appealed to the state's^Drofessional prac- * 
tijces commissiou. While this appeal M as pending, the teachef filed a petition 
with the court for reinstatement and damages. The trial court held for the 
teacher, and the court of appeals affirmed the decision. However, the 
Oklahoma Supreme Court hel^'that The trial court v\as\flthout jurisdiction 
b^ause the. teacher failed fo exhaust administrative remedies A dissenting 
judge pointed out that the board's ow r> rules provided the specific penalty of 
"withholding thesalai;y increijnent. 

UMiuthorized Absences 

» «*■ 

This categor>- of insub^r-dination cases tvpicaJly does not involve violation 
of board policy but rather the teacher's failure to comply with the board's 
disapproval of a request. For example, a Kentucky teacher, after the board 
denied his. leave of a request. For exann^le, a Kentucky teacher, after the 

• board denied hi^ieave request, discontinued his duties and begaji a paid 
full-time job with the Americarrfederation of Teachers. The court ruled 

. that once a teacher wluntarily vacates his position the board is under- rto 
oblig^ion to r^^ploy him. 

Ip Colorado a teacher was dismissed for insubordination after she ignored 
the board's denial of her request to be excused to attend a religious celebra- 
tion.^'* The state's tenure panel* upheld the boafd's action, and the teacher 
appealed to the Civil Sights Commission rather than to the courts as provid- 
ed by the tenure law. The commission held for theieacher, and the trial 
court reversed the commission's decision Finally, the state supreme cour.t af- - 
firmed the lower eourt ruling because the teacher failed to follow prescribed 
review procedure. * - 

• Insubordination was also one of the charges against a New York teacher 
who defied the rejection of his leave request ^^"^ The teacher had just return- 
ed from a full-year's leave with pay when he asked for tvventyvone days to at- 
tend a New York University Senate meeting as a member. He attended the 

. ^f^ting and falseh certified that he was entitled to sick leave. The highest 
state court upheld the dismissal, indicating that the evidence was sufficient 



213 Mijler V Noe, 432 S W 2d 818 (Ky 1968) 

214 Tlmberfield v School Dist No 11. 185 Colo 165. 522 P 2d 730 (1974). See M. 
Rosenfrld. Religious Righu oj Public School Twchers, 23 U C L A L Rev 763-791 (1974) 
• 215» PcIIv. Board of Educ of Union Free School Dist. No I, 34 N Y 2d^22, 313 N E 2d 
321, 3M'N Y S 2d 833 (1964) 

-38- - 



\C ' 4o 



to support the charges of .insubordmation, conduct unbecoming a^ teacher, 
and neglect of duty, 

Corporal Punishrr^t • 

Unles$ restricted hy state law, school boards generally have the authority 
to adopt policy controlling the use of corporal punishment. Attempts to limit 
the teachers' use of physical means to control student behavior are often a 
source ef conflict. # - ^ * " 

A teacher may not Ix? dismissed for violation of rules and regulations that 
tio not exist or of rules thai are^nacted after the a|^ge^ violation occurred. 
In Colorado a supermtendent accused a teacher of * physically manhandling 
stifdentsV in her class "even though action of this sort is definitely against 
stated school board policies. "^'^ In testimony, the teachec^dmitted she occa- 
sionally used physical force in disciplining students, TheColorado Supreme 
Court held, however, that the discharge was improper because "there was 
o evidence that the school board had passed any rule os regulation regar- 
ing^rporal puni<hrnent."^*' 
Neither may school administrators adopt rules banning the use of corporal 
punishment in conflict with board^olic). In this 1975 case,^'* the teacher 
challenged her disrMll for insubordination and conduct unbecoming a 
teacher.. Tht specific charged listed infliction of corporal punishment, ap- 
plication ot physical restr^mt,. failure to prepare lesson plans, and writing a 
letter to the newspaper concerning student abuse of teachers. The board 
ptolicy stated. 

It is the teacher's right and duty to discipline. The teacher may use 
corporal'punishment for purposes of restraining and 'coi-recting pupils 
the sanle as a parent or guardian. Corporal punishment mus^ Be 
reKonable in manner and moderate in degree ^ 

The Teacher Handbook and the administrator's instructions directed that 
corporal punishment was not to b« used. ' 

Although a hearing panel fountl for the teacher, the board iFollowed the 
administrator's dismissal recommendation. The court held that the evidence 
was Insufficient 'to support the charges since the teacher had followed direc- 
tions regarding-the les,son plans and th^ one documented incident involving 
corporal punishment occurred three years before charges Wer^ filed. 

Mdst often, the courts sustain the dismissal 'of teachers who use corporal 
punishment in defiance' of administrative di recti ves.*^^ Jerry v. Boari oj 
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E4ucation oj Syracm^^^ is a Vecent illusttative ease. The principal, had 
„ repeatedly warned a physical education teather to keep his hanils o£f his 
, pupils. A hearing panel ruled that the evidence was not sufficient to justify 
dismissal. The board elected not* to follow the paneKs recomnnendation. The 
- following testimony convinced the court that the board's action was war- 
ranted: 

[His acts included] . . ^ striking children with dodge balls/soccer 
balls, hands-and fists, throwing or pushing children against walla and 
floors so as to strike their heads ancHcnees', the pulling of hair . and 
the pulling of a child by the ear. Some'children cried and shook with 
fear and sought lo stay in their Jiome room.^^^ 
Elem'entan^chool students testified that he called them "dummies, damn 
babies, bf^)abies, stupid baStards, little shitheads" and used such other 
terms as "the f- word*, Jesus cfirist, bitch. . . 

Personal AppMrance \ 

Hairst\'les and modes of dress changed rapidly during the past decade. 
For various reasons s<5hool Boards and school officials resisted the adoption 
of the new st>'les by both'* students and faculty. Many bqfards adopted 
policies, regulations, or codes specifying acceptable f>€rsonaJ appearance. 
On occasion, an insubordination charge is macle splely because the teacher 
refuses to coYnply with an order to change his apf>earance. 

In Lucia ^v. Duggan, the teacher was ordered reinstated'in his position 
after he was dismissed for ignoring an order to remove a beard he grew dur- 
ing a vacation period."* The decision was based not on l^is right to grow a 
beard but on procedural grounds including* the board's failure *to nojify him 
of charges or of the consequ^fces of refusing to. shave and its failure to have a 
written and announced policy on the wearing of facial hair. 
^ In Florida* a federal district court -held that the school board's fa^liire to 

reappoint the only black teache^'on the school faculty because he disobeyed 
an order to shaVe his goatee was arbitrary, discriminatory, and^ rijfially 
motivated. Therefore, the order of the board was n Miffed. The court 
cited Finot v. Pasadena City Board oj Education, in which the wearing of, a 
beard by a teacher was ^eld to be constitutionally protected under the due 
process clause of the Fourteenth Amendment. 

Also, in Ramsey v. Ho^^kms the court declared- a principal's rule barring 
mustaches wks la violation of a teacher's right to due process ^njj, equal pro- 
. tection of the laws.^^' The court noted that ** personal tastes of a'^ministrative 
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(rffidals is [sic]^ot a permissible b^e upon which to base rules for the 
organization of public iristitutions.^^ Because the teaclffr*s position had 
already been filled, the court ordered that he b^ offered another position in 
the system. * t 

Teachers continue to cfiallenge school board attempts to regulate their 
,peiCSonal appearance. A superintendent qrdered a teacher to shave off his 
gbeard before the school term began."* The teacher refused to daso unless his 
Fappearance proved disruptive. No rule against beards existed, and other 
teachers had appeared in school wearing beards, and mustaches without 
causing disruption. After h» had worn the beard to class, the school board 
dismisted^im for insubordination. The Texas Civil Court of Appeals ruled 
that the contract had been illegally'terminated and awarded the teacher the 
remainder of his salar>' plus interest from February 19, 1970, to Novembe. 
12,1975. ^ ^ . 

Dismissal actions have been upheld when the board had a written policy 
regulating dress and grooming. For^xample, the Tennessee Supreme Court 
upheld the discharge of a teacher who refused to shave. The board ^regula- 
tion said, in part, "No apparel, dress, or grooming that is or may become 
potentially disruptive of theplassroom atmosphere or educational process 
will be permitted.""^ ^ r 

The Supreme Court has also ruled recentl> on the constitutionalitv' of a 
grooming regulation in i;. Johnson.^^ The regulation, applicable to 

male police officers, "was^irected at ^tyle and length of hair, sideburns, and 
mustaches . . Ayeards and goatees were prohibited, except for n^edical pur- 
poses. . . Justice Rehnquist*s majority opinion indicated that the enact- 
ment of th^ regulation .was not sh irrational that it Could be considered a 
deprivation of the officer's "liberty** interest in freedom to choose his 
hairstyle. * 

For those who might want 'to make^weeping generalizations frpm this 
decision, it is well to remember the Court*s cautions. The opinion warned 
that the regulation should not be viewed in isolation but "in the context of 
the county's chosen mode of organization for its police force."^^^ 

When the state ha5 an interest in regulating one's personal ap- ♦ 
pearance . ..there must be a Weighing of the degree of infringement 
of the individual's liberty intei'est against the need for the regulation. 
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,This process of analysis justifies the application of a reasonable 
regulation to i uniformed. police force that would be. an itxv^- 
missible intrusion upon liberty in a different context. 

Protest i 

Teachers who speak out publicly on various issues may incur the 
displeasure of their employers. Frequently, when^ such expressions are 
criticisms' of the board, administrators, or some aspect of school operation, 
punitive action resi Its, usOally in the form of dismissal for insubordination. 
Such dismissals may result, too, from the teacher's protesting such things as 
national policy.or s[x?ial injustice. In either situation, the teacher disciplined 
for such activiti^ nay be able to establish that First Amendment rights were 
violated. 

The United States Supreme Court ruling in the 1968 Pickering case gave 
great impetus to removal of unvvarranted restrictions oji the teacher's 
freedom of speech and expression The case resulted from the dismissal of 
aMeacher who w ote a letter to the local newspaper criticizing the ad- 
ministration's hardling of past proposals to raise school rev'enue and its 
allocation of resoiltces between the athletic and the educational pro^ams of 
the school. The Court said, in fact, that the teacherl right to speak out bn 
issues of public cortcern should not ser\e as ^ basis for his discharge 

Follow;ing this ruling, the court of appeals of New York reversed its earjier 
decision upholding 4i teacher's dismissal."' Ir> this instance the teachc,Fjad' 
dressed a letter to the teachers and the administration of the di-^trict/rit|ciz- 
irtg the school board's failure to renew the contract of a probationary 
teacher. This letter, written .w#hoVit the consent of the probatiofiarv 
teacher, coatained some factualj^j^ccuracies. \et-the court held that the 
communication had no deleterious effects within the school svstem and was 
insufficient to sanction di^iplinarv action / 

Later cases began to define the limitations on \hc exercise of thes^ con- 
stitutional rights Although. a critical letter was again the source |)f the 
dispute in Wafts i Seward School Board, (he Alaska Supreme Court affirm- 
ed the dismissal of the teachers involved."' The court based its decision on 
the following fatts that, in its opmipn. distinguished this case from IPir/crr- 
ing: (1) the criticisms in the letter were directed toward a person (the 
superintendent), (2) the statements were in the nature of grievances^ (3) the 
false statements reflected' on the integrity and professipnafl abilitv of the 



235 Pickermgv BoardnfEduc ofTwp High V hortl Oist No 2()5. 391 L S 563(1968) See 
S Miller. Teacher Freedom of Eipremon Outside the Cla^srofUrt Au A^iira/ton oj PtckennR 
and Tinker. ^Ca L Rfa 900-918(1974) " O 

236 Puentes V BoardnfEduc . 24 N Y 2d 996. 302 \ ^ S 2d 824. 250 N E 2d 2.32 (1969) 

237 4.54 P 2d^32 (Ala^ \^h, (crt dented, 398 U S 928 ( !970) 

^42- 



lERlC 



superinteildent and concerned the day-to-day'bperation of the school, and 
(4) the open letter was a source of community controversy.^" 

Even thougji elements of protected free speech may be involved, there 
may be other Hgitimate reasons for the nonrenewal or termination of the 
teacher's contract. A Massachusetts teacher claimed that the dishiissal was in 
reprisal for a letter he had written to the newspaper criticizing the prin- , 
cipaFs proposal for using federal funds Testimony revealedf however, 
that the administratioa^d informed him prior to the publication of t'he let-* 
ter that his retention was tenuous., 

' Similarljfs the federal district court in Connecticut held a teacher's refusal 
to rep)ort to the principal's office as directed sufficiently justified the ter- 
mination of her contract. "° The teachers contention that her Fifst Amend- ^ 
ment rights were violateddeveloped after she defied a board regulation pro- 
hibiting the distribution of certain types of printed materials. The court held 
that the regulation was not constitutionallyjoverbroad. The record showed 
that the school situation was extremely tense and that the materials 
distributed by the teacher included leaflets from the Revolutionary Youth 
Movement, a press release from the United States Labor Party sharply 
critical of school programs and employees, and another leaflet urging 
students to "smash" the work study programs."* 

The judicial attitudes toward oral comnihnication appear to fall into a 
pattern similar to those established toward written comnlunication. An In- 
diana school ^prd charged that one of its teachers "exhibited a general at- 
titude which IPcloses a refusal to cooperate with school authorities on mat- 
ters related to school administration.""^ This charge stemmed from the 
refusal of the teacher, a member of a negotiating team, to retract a state- 
ment made at a meeting of the teachers' association. The statement said, in 
part, that "the school administration was tning to buy the teachers off with 
little itenis at the expense of big ones.""^ Since there were no other charges, 
the district court held that the dismissal,, based solely on such statements, 
was unjustified and constitutionally impermissible. 

As in written communication, obvious personal attacks are viewed dif- 
ferently by the courts. Irt Connecticut a teacher failed to win a contract 
renewal."* Dissatisfaction with his teaching assignment prompted him, jn 
an open meeting on school problems, to label the dirAfor of secondary 
education a liar and U^question the integrity and honesty 6f the entire ad- 
ministrative ^^ff . His ^statements were expressed after the meeting s 

238 Id ai 733-7.39 ^ 

239, Gorham V ^wett. 302 F Supp 22 (D Maw I9"5) 

240. Culbertson" McAlister, 403 F Supp 1 (D. Conn 1975). ' " ' 
241 Id, at 3. * ^ . 

242. Jioberts v Ukf Central School Corp . 317 F. Supp. 63. 64 (N D Ind. 1970;. / 

243 /(i. at63 

244 Jones v, Battles. 315 F Supp 601 (D Conn 1970) 



ERIC 



-43 — 

5i 



guidelines were read, which stipulated there should be no mention of per- 
sonalities in the remarks to be mad^ In his opinion, Judge Clarie declared: . 
The plSJiyiff s abusive languagexlirected toward his superiors was of 
such a nature as to. destroy any l(kelihood of a future professional 
rel^tioriship between him and the aoministrative staff. 
The plaintiff? reckless, unsupportiv^» and subjective ^accusations 
plant the seeds of disruptive dissentioiVsamong the many. The stan- 
' dards of profess^al conduct exhibitea of a public school teacher 
must never be lowered to the level of name-calling.and abuse under 
theguise of protected free speech. '^^^ ' 



The court found that the conduct of the teacher transgressed the protective! 
limits afforded him under the law. * ' • 

In Ahem v. Board oj Education oj Grandview, th^ courts rejected a 
Nebraska teacher's requests for injunctive relief under the CMl Righti 
'Act.**%^he teacher's unorthodox teaching style and het outspokenne^ 
result^r ^n warnings by the school administration. The iocidfent leading tp 
her discharge occurred when she returned to duty after arW|fcence arJd 
reacted to a report about problems between a substitute teacher and her 
students. The plaintiff said to her dass, "That bitch! I hope that'if this hap- 
pens again ... all of you walk out.""' One of these problems, a slapping' iln- 
cident, was role-played in her other class^ The teacher encouraged l^er 
students to develop a proposal for a school regulation regarding corpolral 
punishment. In regard to the teacher's statements in the classrpom, the court 
said: . . / 

I arh persuaded that the exercising of a constitutional right was not 
the reason foe the discharg^. AWiough a teacher has a right to express 
opinions and concerns, as does any other citizen on matters of |)ubli|b 
concern, by virtue of the First and Fourteenth Amendments, . . ./l 
doubt that she has the right to express them durinfi class in deliberate 
violation of a superior's admonition not to do so, when the subject pf 
her opinions and concerns is directly related to student and teacher^ 
discipline.**' . * 7 

The courts have consistently held that Fir^t Amendment protectibris ex- 
tend to nonverbal expression. For the most part, the decisions on kujdent 
rights in this area a^ltedated those dealing witjn teacher rights."* A New York 
teacher's contract was not renewed because she would not salute the fla^ and 
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say the pledge of allegiance in her class as required by state law.^^o Her 
refusal stemmed from an objection to the words "liberty and justicc/for all." 
She did not act disrespectfuiiy'toWard the flag nor encourage her pupils to 
follow Ker example. The Second Circuit Court held that the teacher's expres- 
sions of prot^t were indeed protected from encroachment by the First 
^mencjment. ' - 

On the other hand, a federal district court deemed.a Npw York teacher's 
refusal to affirm her support the federal and state constitutions as not be- 
ing protected by the First Amendment,"^ The teacher, a member of the 
Quaker sect, claimed that her religious beliefs did not permit her to comply 
with the statutory requrrements. The court differentiated betwe^sn an "ab- 
solute" freed^ of belief and a conditional" freedom of action. The state, 
according to^ne opinion, had show'r| the required cpmpelling interest to 
justify infringement on.this conditional right. The state's interest was in the 
t'eacher's^nfluence on children. ^ 

A final case involving teacher protest was reported in itsfearly stag^ in the 
previous nionograph.^" At that time' the New York commissioner of educa- 
tion had upheld the dismissal of a probationary teacher for his refusal to 
comply witKthe school Board's directive not to wear a black armband'to 
protest the Vietnam War. By 1974, his appeal reached the federal district 
court,"* The court recognized that the actions of the teacher were constitu- 
tionally protect^, pince the board could not show that an>' dj^ruption what- 
scfever resulted, tlfe court overturned the dismissaj and awarded damages in 
the form of back pay and attorney's fees. * 

Curricular Decisions 

Does First Amendment protection extend to the teacher*?" choice of 
instructio^ materials? As denfonstrated by the cases that follow, public 
school td^krs are asserting a constitutional right to academic freedom. The 
insubordination charge arises when fhe teacher is ordered to stop using the 
materials in question, but refuses to do so» ^ 

This situation arose in Massachusetts when a teacJier was suspendecf for 
assigning, after she was asked net to do so, an article in the Atlantic Monthly 
(student edition) thS( contained a vulgar term the bosird of educatioafound 
offensive."' The court directed the reinstatement of the teachef after 
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reviewing the article, affirming fts literary merit's, and noting the use of the 
offending wotd in other works in the school library. ^ 

The facts were quite similar m Parducci v. Rutimd^^ In this instance the 
assignment was a short story'ty Vonnegut entitled ''Welcome to the Monkey 
House:" The prkicipaland tlf^ assCK:iate superintendent objected to use of 
the story because in their opinion it advocated 'killing off elderly people 
and free sex.""T xhey asked the teacher to discontinue using the stor\';^ 
teacher declined and was dismissed In considering the constitutional issTfes 
jaised, Chief Judge Johnson said: ' . ^ ^ ' 

Although academic freedom is not one of the enumerated rights of 
the first amendment, the'Supren^ Court has on numerous occasions 
emphasized that the right to teach, to inquire, to e\aluate and stud> 
is fundamental to a democratic society. . . . 

The right to academic freedom, however, like all other constitutional 
^ights, is not absolute and must be balanced against the confpeting in- 
*\terestsof3ocietv. The court is keenly aware of the state s vftal interest * ^ 
in protecting the impressionable minds of its young people from any 
form of propagandism in the classroom."^ 

\ In ordering reinstatement of .the teacher^ the court considered other fac- 
tors: (1) the administrators lack of experti:.e in the stud> of literature, (2) ^e 
absence of a writteli or announced policy on selection, of instructi£)nal 
' materials, and (3) the incJusionn)f other works with equally controversial 
language and philosophy on^the school's En^h department reading lis^t 

The forbidden publication in a 1976 case w as Catcher in the Rye,^''^ Mter 
parental objections, th^ ^uperinten<flent and principal talked to the teacher 
and secured his agreemertt not to iLse the book. Later, how'e\er. the teacher 
allegedly restored it to.tlie curriculum. The board*dismissed the teact^t for 
insubordination based on this charg^ and another charge that he walked out 
of conference with the principal and refused^to return. In formulating its 
opinion the court observed: 

Balancing the rights and ad\antaj£es of academic fret'dom \ersus 
so'me measure of effecti\e controPover the<jontents of a curriculum 
presents an enormously difficult problem to individual teachers and 
¥ administrators in modern schools i^s indeed to the-courts. partioularly * ^ 
v^en an obscenit) factor IS involv^d.^'^' 

The court went on to analyze the bookj in (juestion. 

As English is perceived toda> ,#|^no\el is well written, >ut as is 
cusK)mary in popular best sellerslintis a chapter or two dealing w ith 

256.' 316 F Supp 352 (M D Ala 1970) 
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*^ • its ydtiUlftil protagonist's groping, fumbling "sex life" and/horrible to 
contemplate, the author indulges seS^eral times in a well- known com- , 
mpn. Vulgarity, th«ise of :the word»"f-k." This ancient artglorsaiton 
four-letter 'obscenii^ is. one aot idiFnown outside the cla&foom tp - 
, V* . highsirhool stud^ts and'their jimiors. . Jt is difficult to imagine 
fe' . howytiie ptesenee in»the s|kpol i^urriculum.of a book containing such 
.IftiTguage^uld possibly ha^ wiy §erious independejit Impact on the 
; ' morals and behavior of the^dents or4jie orderlvoadministration of 
' thesclij?ol.^^ . 

Although thje court's dicta makes interesting reading, it relates/ onl^in- 
, directly to thS* rationale for overturning th.e dismissal — a viol^it'ion of 
. , ^ substantive duef)rocess. As ii\ the ^reviouily mentioned cases, there were no 
^al^3policies or directive^ concerning the teaching of the subject matter in 
Question, nor vras there testimony of ^yltnessSs establishing that the teacher 
had failed to follow the agreement with the administrators on its use.' The 
court igdicateB ^hat the mAtter of disciplining^e teacher should be return- 
eifto the4x)ard t(5 cojM^lersj^me penalty provided by law short of -dismissal. 
^ Not all disputes ^^■^Khoice of subject matter -jnvolve the allegation 
Jthft the materials ^re^H|Rie. An Arkansas teacher's disn^al for insub- 
G^^ation recited frcmn h(|rjchoice of topics for the "Thinll^d Do" exer- 
gfces of 'her^ertacntary school class. The pupils, for example, drew pic- 
• ^ tures fllustratirtg their feelings concerning an' Inoperative (k^ing foi|^t^in" 
^^^.,^nd wrote letters to the school c»f eteria.director asking >vh]^rw^ather than 
cooked carrots* c^uld not be served, pointing but their greater nutritional 
value. The federal distri^t^coiirt held^B||it the nonrenewal of the teacher's 
contract violated her substantKe due process rights. Likewise, th^ Fifth Cii- 
cuitjCourLorder^ reinstatement and sustained the awar(j*of -damages to a 
m. ^ T^exas teacher 'dismissed for insubordinafton because he included a unit on 
i. - '^^ race relatibns and the Vietrtan>W*ar in hi^'twdfyh-grade c^ ics and political - 
^ science classes. - • •* ^ . 

Both nonrenewal ^nd termination actions have r'eceived'judicial approval 
when the school exer^is^d^its statutory' right to determine the curriculum in 
' iHidvance pf any offense. Fer^example, in a Missouri pase, Saunders v., 
* * ' Reorganized School District No. 2,?®^ the state supreme coifrt upheld th^ 
- * dlsijiiss^l of a tjkch^V'who would tokt u.se the prescribed course'of study. 
• • ' Also, a Florida teacher was uasuecelsful in his efforts to^*ave the court order 
" his contract renev?ed. The teacher had rejected the board's stipulation th^t 
- 1 as a'cjondition to his reemployment le stop thfe classroom to atjtack the 
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administration and to discuss his personal experiences with prostitute^,, 
masturbation, and homosexuals.^^' • * : > ' 
Fiftally, academic freedom and First Amendment right* in the choice of, 
course content will not protect the job status of #achers who may legally be* ^ 
dismissed for other reasons. Teachers who allegejl*that their contracts ^er 
rtot renewed because of 'suctf activities as playing records pf Hair and^/icjj 
Restaurant and discussing Vietnam, political m^l^s, drugs, ancteippi 
ed to prove that this was the real -reason. ^^'^ The Tentli Ciircuft Court foui 
that the evidence supported the board's list of charges that iirctuded insyK 
ordination and qausingdisharmon\ among the faculty. 

Empl(^^/ Employee Conflicts S - * • 

Disputes betwee^i t^ache^nd boards of education^ ay develop over A 
variety of issues not previously discussed. When such disputes lead to .the 
employee's defiance of school board policy or to the employee's interference 
with school operations, the board ma^; legitimately dismiss the employee for 
insubordinatix^i^ * ^ 

A teacher ne\^l^the Idaho school district lEailed tg sign and return the 
written contract tendered to h\q^ and'to present a valid teaching credential 
for registration by school -officials,-**' He, continued to ignore this require- 
ment even'after he was advised that he could not* be paid until he complied. 
The court recognized bo'th the power and the dut\ of the board to terminate 
.theteach^r's emplotn>ent. • % 

After seveyl unsuccessful attegipts to get a Minnesota high school teacher 
to fill out'l^tain^ forms used in e\aluattn^ the- foreign language and social 
studies departmei^s. the 'board dismissed hii^for insubordi nation. ^•^'Tfie 
state supreme coiirt^upheld the dismif al as a reasonable and^onstitutionally 
acceptable exertTise of the board's discretion. 

A Louisiana board of education dismissed* teacher for insubordination 
because she refused to compK with a newly instituted policy retjuiring 
phvsi(*al examinations T The polic\ specified that each teache^i'as to have 
jthe examination arinually by a physician of her choice and that the examin- 
ing,physician was to send the board his appraisal of the teacher's jMness_to 
carr> out tht'teW^hirl? assignment The appellate court upheld the ^cti^jff 
tl1te,board ' 
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system may justifiably demand more from its teachers than 
it classroom instruction. A chronic refusal to comply with 
r^^riable administi-ative obfigations qan surely have a'disruptive ef-' 
fecf on students, fellow teachers and administrators alike and conse- 
- quently poses.a threat to an'optimum learning environment .^^^ 

The teacher's violatioris of administrative rules included being late to class, 
failing to supervise classes, and failing to prepare course Qutlines. The 
teacher also read to her students a reprimand she had received from the prin- 

\ In a 1975 civil rights suit, a black Arkansas coach contended that the 
' reksoii for iiis dismissal was his civil rights activities rather than insubordina- - 
tion as charged. Th^ ly>ard was able to refute t^iis claim^y showipg that 
after he had moved up through the system to the position of head coach, he 
^delib^ately ignored the adfhihi^rator's directive not to play a student 
declared ineligible for regularly scheduled games. Afthough the student was 
declarea ineligible for the^ tournament, the j|ach listed the i\ame on th^ 
roster; thVn he played another student undei^Hk rlknxe. The court conclud-^ 
ed that th4evj|ftnc^ sufficiently justified theflKi*s action. 

Another i^rHnsas coach be^^ne uncoopSPftKe after he was passed over 
for tbe athletic directors posmon. As conditions continued to deteriorate, 
the b^afd chd^e not to renew his contract. The cour^ described the situation 
thu^ly: \ • 

It is a sat! stor>*. Bot it is the type of problem that confronts schooL 
bbards, 'unfortunately on not infrequent occasions— the type that^ 
totally involves the entire school community. This particular school 
community has finally resolved the probljjor/ It cannot'be said that it 
did so in an unfair or arbitf&ry manner. The matter should therefore 
• remain a't rest'. 

"the court held that no constitutional rights were-.ififringed, but it did 
observe that "[n]o adequate and comprehensive rationale has yet been enun- 
ciated by the Supreme Court in this type of casfj"*" According to the opin- 
Acki^ "there was substantial evidence ^om which the board could find that 
fee was insubordinate. ***^* . . \ * ^ 
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The next example concerned the nonrenewal of the contracts of two 
' • teachers whose viiews conflicted with the school's ^dminUtration."' One ^ 
teacher claimed'that the nonrenewal cime in response to her appearance dh 
a radio sho^v ttf discuss the board's drejs code policy, while the other main- 
tained that heriefease^esulted from the encouragemenfcshe gave studentsxjn 

- publishing ao'underground newspaper ..The sui>erintendent listed insubor- . 

- dination as one of the reasons for recommending dismissal. In the civil rights 
action that followed, the federal district court held for the bo^d- However, 
the Tenth ar<?uit Court ruled thaf the evidence sufficiently supported the 
latter teacher's daira. The decision was vacated'in part and;re™anded for 
further ^)roceedings, ' ' . ' ' . ' , . 

In another of the manv § 1983 actions; a speci^il educjit^ teacher in- 
stituted a suit against the superintendent and members of the board a leging 
that her due process and First Amendment rights had been infringed. ; The 
Kteacher had become involved in an effort Jto assist a pregnantHtudent •nd 
' TSd-advised the girl of her right to an abortion. Subsequently, the girl 
became a ward of the state. A dispute arc«,e vshen the ^s elf are department, 
decided against an abortion, 'and the teacher obfected Although these ac- 
tivities represented part of the reason for.the board decision not to renew the 
teacher contract! the distr.c't court ruled that ihe jictnities exceeded pro- 
tected free speech Affir;ning the district court decision, th'e Tenth Circuit 
Court said, "Personality differences or difficulty in getting along vsith^thers 
aresimplv'not the kind of accusations which vs arrant a hearing .■''^. . 

finallv, the United States Supreme Court did hear t^iis tv pe of case invoh 
ingthewntesteddismissal of a public employee A police officer in North 
Carolina wasprivat.^h told that the reasons for his dismissal wete failure to' 
follow- orders, poor ahendance at police tr^inins <'lasses. causing knr 
' morale and cofi'duct unsuited to an officer The employee argued that these 
• reasons' were false Rel*ing on its Roth dttysion. the Curt declared' Lven 
so the reasons stated to hmfcin private hadju. different impact on-his reputa- 
tion than if they had beep trul- "^-ThHs, tF,ei-e vvas no -liherty violation. 
The Court went on to say . 

The federal court »s not the appVopriate forum in w hich to review the 
multitude of personnel decisions that-are made daily by public agen- 
cies We must" accept the harsh. fact that tiurnf-rous indi^Klual , 
mistakes" are ineMtahle.m the day to' day administration of our a 
fairs. The United States ConstitutiXii^annot feasibly be construed to 
squire federal judicial rev iew for every such error 
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By a five-four decision, the Court affirmed the dismis^l, 

Unprofessional Conduct ^ 

**ir^prpfessio^M conduct'' or "conduct unbecoming a teacher" is th^ most 
nebulous ground for dismissal considered thus far because there are no ab- 
solute standards of teacher conduct."' Many of the situations are similar to 
those* resulting TrT^^rsmissaJs for insut)ordination ^ with an tmj^rt^int 
difference — the alleged miscomiuct of the teacher does not usually v^Ute a 
board's policy or an administrator's directive. While the charge is often . 

d grounds for the dismissal, it is,occasi6nally the» 
single justification us^. ^ - * , 

The choice of te^hing^ methods and materials tp which ^tji^^^s^li^Ks ad- 
ministration objjrcts maV result in charge* of ^ unprofessional conduct. 
Academic freedoW^u^tions were raised in Mailloux t, Kiley.^^ This case 
was sparked bv>fie dismissal of an English teacher for conduct unbecoming 
a teacher. Ttie specific incident was the teacher's writing on the chalkboard, 
in connection with an incidental discussion of social tatjoos, the' familiar, 
four-letter slang A\ord for sexual intercourse. In response to the teacher's 
assertion tha> he was deprived of his rights under the First Amendment, 
Judge Wyzanski noted tKat the question whether the Constitution gives any 
right ^to use a particular teaching method or leaves 'the decision to the school 
authorities is undecided He based his order for the teacher s reinstatement 
op the Absence of a school* board policy prohibiting the particular teaching 
method used. A three-judge court affirmed the decision. 

• A California teacher was unsuccessful in getting the Court to overturn the 
nonrenew al of his contract At the urgjfig of his students, the teacher had 
read to his English class an origihal short sti)ry. This stor\' about the funeral 
of a young black man contained the expr^ion "white-m^aftjer-fuckin-pig." 
The appelate court affirmed the decisions^^lbe triar court denying tlje 
teacher s petition The court ndted: * * 

A teacher in a f^iiblic schfK)l district is regarded by the piiblic ahd 
pupils in the light of an exemplar whose words and actions are likely 

• toi)e followed by children coming under his care and protection. 

«L ' 

The use of coarse and" \iil^a^ language withcuit legitimate professional pur- 
pose, accordmg to the opinion, did not ha\e constitutional protection 

The court saw no academic or professional purpose served by the punish- 
ment assessed by a tenure^ Louisiana t^jacher He recjuired that two girls 
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in his class write a vulgar folir-letter word on the blackboard one thousand^ 
times for having said the word aloud.'Th^ court held that theAoard haAnot 
iused its discretion in dismissing the teacher. , , 

'in a copiplicated 1976 case, the Seventh Circuit Court; reversed and 
manded a federal district" court's decision enjoining a teacher's dischajge 
for {Tnpiofessional conduct.'" The teacher had reeiuesteci the injunction 
when told bv his superintendent^hat height be subject to discharge for us- 
ing an instrument called tl|e "Human Sexual A\^areness Inventory" in his 
"Contemporary Living" class' The record H^cribed thi instrument, vvhi*. 
the teacher developed in connection Mith his teaching duties in nj^litary ser- 
vice. The inventory consisted of four pa»ts- Pifrt I contained Jinedra\Mngs of . 
male and female figures \Mth directions requiring the sexual parts fo be 
matched with their proper names; Pah II alsoused ths.line drawings but re- 
quired matching y.nh "street" names; Part III included fort> true-false 
items, for example, "Virginity in women is an important factor in determin- 
ing success in marriage"; and Part IV was made up of tvventy item's, such as 
"Engaging in sexual felations uith'mofe thart one person at a time (group 
sex) is alright," to which the students w.ere to respond on a five point agree- 
ment/disagreement scale. . • > — ^ 
• An Io%\a teacher successfully challenged her dismissal forj^itting ob- 
jectionable language in a class pla\ that she .directed In atten^flg to ?omp- ^ 
K %Mth initial ^objections, the teacher had altered the original script The 
court described the legal status of aca'demic freedom of high school teachers 
as "the substantive right of a teacher to choJjse a teaching method v^hich in 
the court's vie\^ served a demonstrated educational purpose, and the pro- 
cedural Tight of a teacher "no't to be discharged for the use of a teaching 
methd<l*-hrt>kw as not prescribed b\ regulation 

Protest activities *ometimes lead lo unprofessional con«Mct dismtssals. Six 
• Bqstah teachers were dismissed-for conduct unbecoming a teacher, and their 
disr^als were affirmed bs the courts the sch(K,l at vvhich the teachers • 
tai^was tht focal point of a controversy concerning the extent of direct- 
communitv participation, or control, that should be exercised or permitted 
in the schools On the first dav of school a demonstration t«)k plaoe in which' 
several persons entered the school <ind disrupted the classes' On the foHow- 
.ing dav. after Ih-uii; barred from, the biiildint; bv (he police, the 
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demonstrators went to the playground wRe?fr the 'children were being 
assembled and announced that there would be no scho6l that day. The of- 
fense began at this point: ^ ' ♦ . * 

The six plaintiffs without informing, consulting \I1th, or obtaining 
the consent of superiors at wie school accompanied the demonstrators 
, and children to .Stiaw Hoilse (described ^ a liberation school) and 
conducted their clas^ e^Hy e for the^entire dar. * » 

The next day ibe teachefifl|Mre suspended and later dismissed. 

\ , , ' * 

The Eighth Circuit Court upheld the dismissal of a mathematics teacher 
whose in- and out-of-class protests exceeded the bounds of protected free 
spefch.*^^ The decision affirmed the district court's ruling that the teacher's 
actions and suggestions that the students get. the R.O.T.C. recruiters off 
Qaint>us disrupted the schoof and interfered with its operation. The board 
had offered the teacher a hearing, whicTi he refused to attend. 

Teachers may face discharge for ung/(|^ssional conduct because of their 
sugefvision of jheir own children. K Nevada teacher's contract-was not 
rented because' he permitted and. even encouraged his daughters^ not to at- 
tend school. The court upheld the dismissal and noted that a teacher*s right 
to teach could not^solely dependion his copducjAthe classroom."'. 

In X^ookj^. Hudson,^^ the-nonrenew^ resuH^from the teachers' sending 
,their own children to a private segregated school The school board argued 
that the teachers would be less effective because their students would feel a 
sense of inferiority. Qn the other hand, the teachers claimed tjiat the action 
C violated their constitutional right of association Th^ 'federal district court 
sustained the board s action, and the Fifth Circuit Court affirrped. Tlie 
United Stales Supreme Court heard arguments but dismissed the appeals • 
because of ite'June 24, 1976, ^ecisicm prohibiting private schools from reject* 
^^g applicants on the basi5 of race. Justice Burger did point-out, "Fev^ 
Tamil ial decisions are as immune from governmental inte'rference^as parents' 
* cl^oice of a school for their children, so long as the school chosen otherwise! 
/neets the educajtional standards imposed by the state. *^ 

One.of the most unusual cases in this area %\as a §^983 action b)^ teacher 
* against a countv court judge. ^^'^he teacher* appeared before the judge on i 
charge of driving without a licease Priqr to the heanng the judge learned-of 
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other violations including two speeding tickets, improper license pfates, and 
failure to appear in court'. At the hearing the judge directed that the defen- 
dant be jailed. Next day (he judge informed him that as a school teacher he 
was setting a bad example and offered to drop the. charges if the teacher 
would resign/pay his debts to lending agenci|p the community, and leave 
the count)'. The court ruled that judicial imrminity protected the judge. His 
directives to the teacher were -a^orst no roore tha^ acts in excess of 
jurisdiction."^ 

Unfitness to Teach i 

The specific charge in a number of recent dismissal action^ has been ''un- 
fitness" to tpach. Conduct that pro\ides sufficient evidence of the teachefs - 
unfitness is generally serious enough to justif> revoking the certificate as well 
as terminating the employment contract. 

Missing school for a pleasure trip to Jamaica (although»permission was 
denied) did not establish the teacher's unfitness to teach. However, the Qourt 
did sustain the dismissal on another charge; th^t is, her '^services were un- 
profitable" to the school.^' The teacher belatedh claimed that the matter 
should have been submitted to arbitration, but the court- noted the un- 
tirflelinessof thisclairft. ^ - — . 

A Michig^appellate court held that the board failed to sustain its burden 
of ^©of that a tenured teacher v^as unfit. Testimon\ established that her ^ 
students' achievement level u as equal to that of their pe^s The court said,- 
-Wfe . . . intend to require discharges of tenured facult> based on cui-riculum 
policy to be rationaH> and specif icall> related to a detrimental -effect on the 
.school and its students."^** * 

While inadvertently brinj^g a gun and ammunition into the classroom 
may represent a -grave l^k of judgment,** it does not. observed the Q^)urt, 
^€>'idence ^unfitness to teach **^ The teacher, a lic-ens^d gunsmith, had not f 
realized the articles uere m the pockets of a ski jacket he vvore to school 
Twelve years of satisfactory service could not be justifiabK terminated 
because of this one incident 

Behavior of a more serious natare such as a f^loTi\ conviction may repre-J 
sent sufficient grounds for dismissal. A California teacher u as .discharged 
under a state statufi aut^horizing dismissal on ['conviction of a felon> or any _ 
crime involving moral turpiiiide '*^*" The teacher pled guilt> to possession f)f 
rnarijuanaand w^sentenped totuo>ears* proba|^. Follo%iin^ successful • 
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completion of probation, the criminal court declared the offense to he a 
misdemeanor. However, th^ appellate court affirmed the dismissal. of the 
teacher based on tHe &riginal conviction. 

In a somewhat similar Nq!M^Mexico case, a beginning tetK^ier appealed her 
dismissal.^ The school,!)^ard dismissed her after learnin^that whfle a 
university student she plea3 guilty to the charge of unlawful distribution of 
marijuana and was currently oiV 6i^e-year probation. The teacher first ap- 
pealed the* dismissal to t be. state boarcfr^hich heard new eviden<fc and af- 
firmed the locaFboard's action . 

The complicating factor in this case was the state s Criminal Offender 
Employment Act (COEA) that provides only two grounds for dismissal: (1) 
that the^mployee had no^ been rehabilitated and (2) that the conviction 
related adversely to the positjon. The state supreme court ruled the state 
board had sufficient evidence to conclude that the teacher had not been 
Rehabilitated. The'probation officer testified that the teacher became angry 
when she was not permitted to see'he^ file and made derogatory comments 
about the laws ^d **narcs." When a student had asked the teacher about us- 
ing drugs, she told him "he could get in ^me trouble because of some bad 
laws, but for him to do what he wanted."^ The board 'was not estopped 
from dismissing the teacher because the offense occurred before the teacher 
was hired. 

A Florida teacher was arre^ted,^ tried for first degree murder, anc^ac- 
quitted by reason of temporar>' insanity. He was then committed to a mental 
hospital for a brief peripd of time. Upon release* the teacher requested 
* reinstatement and restoration of tenure'ft^us, which t^ board had apprpv- 
ed with more than one year of the probationar>' period ren^aining; The 
board refused, and the teacher sought judicial relief. The* court concluded 
that the board was not estopped frc^rtWenying tenure smce failure to com- 
plete the probationary period was caUsed by theemplc^ee's own conduct.^ 

A Michigan case developed from an unusual set of facts. ^ The school 
bqprd offered a.contAct to aJTllJpHcant at midyear. He began teaching 
prior to taking a "pre-employment physical exammation',^required by^a pro- 
vision of the collective bargaining agreement. Although the teaches ap- 
plication^ listed his health||s excellent, the exam^ing physician's report in- 
dicated "internal disorders caased by nerves" and that the "conditio^ could 
worsen with attacks lasting .two or three days several times a year." Ac- 
cording to the report, tl^^^nl'ous disorders were dGe to the teacher's 
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homosexuality. After receiving the report, the4>6ard notified the teacher 
that his employment was terminated: » . 

The teacher challenged his release^ and iftk matter was submitted to ar- 
bitratio^K' The board contended that -tf^ teacher had never become an 
empKJyee of the districted therefore it J^^d not give him hearing* The 
teacher argued that the ph\Mcian's report \vas inaccurate^ and that he \^as 
entitled tp be heard the arbitrator 'decided tbit the teacher was an 
employee and that he in fact \% as1|(ititled to a heafing The board>decided to 
ignore ^he arbitrators decision, and the teacher app^faled. The trial Qourt 
held for the board, and the teachtr again app>ealed The appellate court 
re^vers^d, indicating that "the potentially great harm of the allegations of- 
homosexualit) and the resultant dismissal reciu'ire -that he be given op- 
portunity to refute them."^^ - * * ^ , • 

Immorality h , , ' ' 

, Articles by Punke and Koe'nig stress the \ariet\ of behatiors leading to 
charges of immoralit\ When Ipbd as a basis for dismissal, the term 
formerly encompassed'^almost an\ conduct that is offensue to the standards 
of tKe 90m mum t\ Two cases coasidered m the filceding sections provide 
examples. Immorality was the charge against the teacher who wrAte the 
critical letter in Watts i\ §huard School BoarcP^ and was included among 
the charges against the principal accused of reced ing dual compensation in 
* Brou'Ti^tille Area School District t Alberts.'^'^'Hov.^seT. on the basks of re- 
cent decisions it seems that the' courts are mcning toward a more rl^tricted 
definition'bf the term, almost ecjuatini^ it \s ith sexual misconduct 

The discussion of "tmmoralit^" as a i^round for certificate revocation 
pointed out. t(K), that when the disciplmar\ action is for immoral conduct 
the coufTs are tending to decide the case on l)asis of impact rather than some 
preexisting s(x:ietal norm A.s Mc(;hehe\ sTated it 

The developments in case law cjunng tlie last 10 \ears or so sug- 
gest . . ."that neither immoral bt*ha\ior nor cnmmal convictions 
ma\ provide tb^^^^tomatic^ dismissal commonK assumes! by 

school boardj(memb^^an^sc'hrK)radministrator^ Instead, the courts 
appear to be^ashioning a recjuirement that the public employer show 
ajc^iisal ct)n;iection. a nexus, between illegal or immoral belravior, ^ 
S^fi performance on tht- ]oh 

The Morrison ^nd Erh cases pro\ iWv fittm^ examples of this re(iuiremept ^' 

306. Id at 649. 242 N W" 2d at 485 1 
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The tocher's private life is generally protected from employer in- 
terference unless an adverse impact on the ^hool can be shown. Tke Eighth 
^ Circuit Court affirmed the district court's holding for the teacher in a 
Nebraska case.'l*' The board had dismissed' the teacher for immorality 
because she p^rniitted young men. most of whom were friends of her 26- 
year-old son, .td spend' nights in her one-bedroom apartment. While 
recognizing th^ board's right to inquire into the teacher's associations, the 
court ruled that such inquiries did not provide sufficient evidence ot^miscon- 
duct to jusitify infringement of the teacher's rights.^' ^ 

An Illinois teacher, married one month and eight and one-half months 
pregnant, was dismissed for immorality. The appellate court affirmed the 
trial court ruling that this charge is a cause for dismftsal only when it can be 
shown that the teacher's conduct produces harm to the pupils, faculty, or the 
schopl.'" Similarly, a federal district court struck down the rule of a 
Mississippi board barring the employment of unwed parents'.'** , 

However^ a Massachusetts teacher's rath^ bizarre behavior led to his 
dismissal. On numerous occasions he was seen moving about his property, 
dressing and undressing what was thought to be a dress mannequin (the ob- 
ject was actually a camera tripod wrapped with a pillow:^nd covered with a 
dress). His actions were described as lewd or suggestive. For the most part, 
this conduct occurred while his wife was away in the evening attending 
night classes. The Court refused to order the teacher's reinstatement.^^* , 

Private h<^osexual behavior has received judicial protection, as previous- 
ly noted, from the peiialtj- of certificate revocation. There is also a grpw- 
. ing body of case laws dealing wi^h the dismissal of homosexuals. The courts 
have suggested tests or standards that arppear to be the same for dismissal as 
for certificate revwation, that is, showing a reasonable relationship between 
the alleged misconduct and the individual's fitness to teach <5r between this 
conduct and material disruption of the educational program. 

In one of tKe earlier cases, McConnell v. Anderson,^^^ the federal district 
court, in ordering the University of Minnesota to honor the contract of an 
admitted homosexual librarian, said: % 
The plaintiff s position will not expose him to children of tender years 
who could conceivably be. influenced or persuaded to his penchant.^ . 
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What he-does in his private life as in other eipploNfe^' should not be 
^is employer's concern unless it can be shown af|6ct in some degree 
his efficiency in the performance of his duties. . \ r 
However, Ihe Eighth Circuit X:ourt reversed becaust of the employee s ac- 
tivist lole in advocating hfs chosen life-style and th^ adverse publicit> that 

resulted.'*^ / " ; 

This same rationale appears m similar cases at tht^ elementary and second- 
ary school level. In Mar>'land a federfj^district codrl held that the board's 
removal of a homosexual teacher from his teachlni( duties as arbitrary ^nd 
unjustified. But the -teacher s activities, such a^ radio and television ap- 
pearances, tendkl to spark controversN and produce a deleterious effec^t on^ 
the educational program. The refusal of the boa^d to reinstate or TGuev. \\is 
contract was therefore justified. Ofi appeal, th^ Fourth Circuit Court held . 
that even the public comments regarding Wis homosexuality had First 
Amendment protection The court affirmed the district court decision, 
however, because the teacher failed to reveril information concerning his 
membership in a homosexual club in respon/e to questions on his applica- 
tion. • ^ i « >r 11 

The Washington Supreme Court held thaf the burden of proof was bn the 
school district to show that knowledge of V teachers homosexuality would 
impair the learning atmosphere of the clis^room.^" The trial court had bas- 
ed its decision upholding the dismfesarsol^v on the testimony ,of the schools ^ 
' administrative staff. The teacher had con^nded that his effectiveness \yould 
not be altered. The supreme court re^handed the case for fnrther.pr6- 

ceedings. ^ I ' • 

' The Ninth Circuit Court consideredi case resulting from the dismissal ot 
a nontenured teacher for immoralitv affsf "'^^^ admitted beingTa ^'pra6tfting 
homosexual. '"' TKe teacher's admissic/n cime after the princ4parconfVonted 
her with inforn^ation supplied b> J student's parent The district court 
awarded damages equivalent to the teacher's salary for the' balance of the 
year and one-half salary for the UMov. ing year but refiisid to order reinstate- 
pent.' In affirming, the Ninth Circuit said: ". . , although the parties have 
stipulated that Ms. Burton was an adequate teacher'^ we cannot saV that her 
chances of reen^ployment were such as to v. arrant our finding the same type 
of 'property- interest' In rwmployment which might re<iaire remstatement of 
a tenured teacher. '^" ^ ' ' 

Board of Education v, Cql(feron^\' is uca.se in whieh the teacher challeng- 
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ed his dismissal for a offense on the ground that the court acquitted him 
of the charge. The golice arrested the teacher on the city college campus and 
charged him viHh the sex offense of oral copulat\pa. Ten months laier he was 
acquitted, byt the board fired him. The^trial cdurtin reviewing the dismissal-, 
foiind that the teacher did.ehgage in oral copulation as the board charged. 
The^ourt further noted thaf "a judgment of acquittal does not establish that 
the acts constituting the offense wer^ not committed b\ the defendant." The 
appellate court affirmed the decision, pointing out that the board could 
Legally act .independently of the ^criminal court's action. "[T|he criminal 
qharge between the defendant and the state was penal in nature," said the. 
court, "while the case between the defendant and the Board is remedial, for 
the protection of 5'oung child ren."^^". ^ ^ ^ 

This quofatiou^appropriateh leads into the next grouping of cases jj- 
lustrating dismissals for immoralit\ . The facts of each case include sexual in- 
volvement of a teacher with a student or students. TlieT?burts have almost, 
without exception upheld the boards' action against such teachers. • 

In Illinois a band director lost his position because of immoral condifct.^^^ 
The specific misbehaviors involved are described in the following testimony 
of a female student enf oiled in one oPh IS classes.' " - 

. . She was in the plaintiff s band class and when^he taught he made 
her sit betw een his legs and put.his arms^around her and put-hisTiands 
on her chest She farther testified that he touched her with the palms 
of his hands six or se\ err times She thought he hacl done it accidental- 
ly and found when she tYied to push his handN awa\ he. replaced 
thenr She further testified . . that he put his elbow in her'lapand his ' 
hand on her chest The plaintiff kissed her on the cheek and would 
stick his tongue in her ear and kissed hvr on tTie cheek and on the face 
alot.^2* ' , ' 

The same Kpe of conduct was described m the testim<')ny of otfier students. 
The court concluded that the evidence sufficientK justified the Ipoard'.s ac- 
tion.* . . . 

Eight \ears later,' a (v;()lorad() teacher was dismissed for immorality after 
engaging in someuhat similar conduct According to the record, during a 
•field; trip the teacher was riding; in tfie rear s^at of a \an being drivervb\'one 
of the adult chaperones, He enga^^ed in activities that he characterized as 
"good-natured horse play and that consisted of 'touching and tickling the 
girls on \arious parts of their l>odies and (4easi()nallv between the legj in 
pro)cimity to the genital areas " There was reciprwal conduction the part of 
the girls -The language use was /)ccasK)nall\*\ ulgar and contained man\ sex- 
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ual.innuendos. Later on during the trip, in violation of the "lights out'^ rule, . 
the teacher spent sope time alone in the van with a female student discussing 
her personal problems. On another occasion he was seen in a motel room ly- 
ing on the bed with a female student watching television. . 

The state -supreme court rejected the teacher's arguments that- 
"immorality" as a ground fbr dismissal was unconstitutionalR vauge and 
'that his actions could not ser\'e as a basis for dismissal unless the board 
-established that they had an advere effect on his ability-to teach. Qxi this 
latter pofnt, the court said, ^In our view, whenever a male teacher engages 
in sexually provocative or exploitive conduct with his mirjor female students 
a strong presumption of unfitness arises against thejeacher.''^^^ 

Other cases have developed from an illicit relationship between a teaqher 
and his*student. An immorality charge resulted from an incident in which dP 
deputy sheriff^iMWoutine patrol disco\erg^ a junior coljege teacher in a park- 
ed car w ith one of his femal/students. Both the student and the'teacher were 
partly nude when the deputy finished his light into the car.^The teacher curs- 
ed, accelerated the car in reverse, knocked the deput> mthe ground, ^nd at- 
tempted to elude the officer in a^high-speed phase The court concluded that 
"the conduct of>aTeacher. even at'the college le\^l, excludes meretricious 
relationships with his s^dents, as well as^ph^sical and verbal assaults on 
duly constituted authorifies in the presence of hi^ students."''' The Califor- ^ 
nia courts upheld the-dismissal '^^ - ^ ' ^ 

The circumstances surrounding the discharge of lUinOLs teacher were 
similar The board of education included the follow ing statement as a part 
of the charges. • *; ^ 

[You were found] wuth a female student enrolled in Peoria ^igh 
school, who was less than IS > ears of age, and that at said-j^me and 
place both \ou and this student were either naked or parlialK un- 
dressed, that vou w ere observed" h> an officer and that fore- 
going facts have bec(|me>now n to i)uhlic hv reason of the tiling ot a 
police report. r 
The dismissal hearing was not illegalh conducted, as charged bv the 
teacher. After the board had heard sLxTK^ttacter witnesses for the teacher, it 
was justified in refusing to hear eleven more 

The fact that fhe student had graduated did not affect the outcome of a 
dismissal action against a tenured eouu-selor vvlio allegedlv spent the night m 
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bed with her.^The aot took place in flteTffl's ^xOme while her parents were 

/#fiV^y. MairUaimng that his cpnduct did nottj^ffect hir performance.* as a 
counselor,' fhe phiiatiff claimed the action against him' \^ an invasion of 
privacy. The^appellate courftisagreed? The court n(^gd the strict standard ^ 
of jconduct expected of teaclSwci^nselors and that tro comniunity would^^ 
justifiahty assume the aff aic began while the girl was his counselee. 

•Even* when the teacher-student relationship has parental blessing, the^ 
teacher still m^^' be discharj^^ thr immorality."* D^nton^ a junioi^ higH 

" schepl teacher, became acquainted with a female high school student. He 
. obtained her ^rents' permi^ion for them to daj^ They dated during the 

^ * sumihef and nH when she became p^naot. TIjey were married shortly 

;^^ereafter. The state appellate court affirmed the dismissal. 

/ In the final two cases, criminal proceet^ngs wer^siFi prog ress wh en the * 
boards acted to discipline the teachers. Mmre v. Knou7ey"^^gan \VhetJ, 

• because if allegations of some eigSth-grade girls, a tocher wa| charged .with 
among other thinjgji||^tory rape. ''The teacher was never tried* o^hese 
cfaafges. The board ^jg^|ftled the teacher, and hi? contract \yas not renFw-" 
ed. After the long series of litigatjpn, it ^as decided that the teacher had no^^ 
"property** interest in th^ position and therefore was not entitled to ^heat^ 
ihg. In the other case, a dismissed elementan school principal petitioned for^4 
reinstatement.""^ The board had dismissed the ^principal after he had been . 
chargeS with contributing; to the delinquenc) of a minor (by c^i^sing the 
" minor to place his hands on the principal's penis) and indecent exposure. The . 
board ittemptec^to serve chaiges -on- the fjrincipal^ , but he willfully 
. disMgardedl the Jetter sent ^by g gj^ifiecj maii to his address. In so doing, h^ 
wn^ his right to a hearing by not requesting it within .ttirt)t dafs. The 
court held also that th^ school bo'ard was not required to aWait the outcome 
of the criminal proceedings betpre fftiisifiissed the t^a^^r. * • ^ . 

^ » * J " \ 

Cruelty \ ^' ^ ^ ' * ^ * * 

' The statutes of anumbei^bt.stat^ list "cruelt> " as a* ground for dhmissal.i 
, Through\the years verV few teachers h^e been discharged for this cause. It - 
" is liath^j surprising, then,ythat in 1975 and 1976 thexour-ts considered three ' 
cases in \yhict teac4iers challenged dijAnissals Cpr criidfy. ^ 

In Wd^irigton State a music tcacht^ lost his job for physic^y abusing - 
students. Thef board doiSimented'two incident; in^the first the teacher ptisha !U 

f . ■ • 1 ^ 

Goldin V. BoAtrd of E<}uc , 45 App. piv 2d 870, 357.N:Y,S.2d W fW74). . . 
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because of an incident in which he tried to hypnotize a ^ixteen'year did girl, while she smoked 
.Aiarijuana in his bedroom, in an effort tol>reak her dcug habit See The Wichita Ea^e, 12A 
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edal|udent, a4Pi^t"he Second he struck a student with a substa)^al blow. 
. The trial cqurtdenied the.te|^er*s rc^^estfor a jury trial and fouiM that the^ 
.second act silf icientjiy supported the board's charge. ^ V 

The appellMe c^^gHlwl^ and remanded the case for the )ury trial re- 
quested by the plaiSm. '^Stress ing the impo r tan ce of t the court 

said: 

J The impact Qf this decison, particularly Where discharge occurs asV 
oppoted to nonrenewal f^r fitiancial 'reasons, mav seriously impair a 
teacher s possifciFity iU gainVif^ new employment in his profession. 

yt{^f0t refected the board's argun^ent that lay people on the juc> were riot 
qualified to decide on the matter and pointed out that thev u-erg.also lay 

people. * >»f * ' , 

Althpugfr^ Peryisylvania teacher ajleged tba^t the .bo^ra¥errpinated his 
(<on!i^t b^use of the antiadmini«tration state^nts he nad made, the 
court ioCWFthat the evidence indicated otherwise.'*^ The record revealed 

"Appellant subjected children i^naer his contrdj/^^ivsiC^ abuse of ^ 
' 'striking them on the head, wYestling them to tRTground, propelling' 
them into walls and against furniture, shading them and subjecting 
them to a humiliating form of horsepla> referred to localK as ^^red ^ 
' belly," cbnsisting of exposing the victim's abdomen and rubbing or 
V slapping it in order to produce whit the appeUat^kpparently believ- 
ed was an interesting florid appearance . . [a^d} Subjected students 
to cruel and humiliating v^bal abuse. ^''^ ^ 

Citmg the definition of cruelty from Blacks'. the court con'c:lud^d that the. 
teachers actions constituted the tvpe of miscoTnduct anticipated b>» the 

* legislature. In upholding the dismissal, the court also found sufficient 
^ evidence \o support the charge of pOrsistent and willful violation of school 

la>Vs. : ' ^ ' ^" 

The final case,^ also in^tnnsylvania. was brought by st teacher with six- 
teen years' service in the district. The cruelty charge followed a^ingle inci- 
^Ifjnt in the teacher's sixtl^^rade classroom The problem began near the end^ 
• of the school day when the teacher called one of.the pupils to the front and 
tol3him to be quiet and work onjiis lesson. After the boy+ad ^eturtied to his 

* 'sea* the teacher heard the remark. "Th^ elephant is anj^ry '* Since the plain- 

tiff w^a'large, hea>>-set maa%veij||phig 230 pounds, he assumed t^iat the 
^ reference was^irected at him. Believing that the same bov nnltde the r^ark. 
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the teachet called him back to the front, grabbed him by the shoulders,., 
shook him, and piTshed him into the blackboard, causing him to hit his head. 
After the boy had fallen to the floor, the teacher grabbed him by the hair ' 

* and ariii, stood him. up, then pushed him into a bookcase. Again the boy 
struck his head and fell to the floor.-The feacher then shouted, "He is cr>'ing 
like a baby," alYid kept4^ b^T after clasj,. The student did ride home on the 

- school bus. When the bus ai^ri\ed at his house, another student helped him 
inside. As he was dizzy arjd rfauseous, had pain in his head, and was 
H*vomiting, his parents took hi^n to the hospital. Although the doctor found no 
apparent inju*ies, the sorenesi and pain continued t\\o weeks. 

The secretary of education .sustaine<;l the board's dismissal of the^eacher. 
The commonweahh court held that the tiyidence was sufficient to support 
^Ihe action, affirmed t^e decision, and dismissed the appeal . 

Illegal Strikes 

The use of "striking illegallv" as a ground for teacher dismissal is an ob- 
viou^byproduct of the c ^lec tive, bargaining movement in public educationT 
In one impottant respec^'Wiis t\pe of action differs from those previously 
discussed I'n that a group of teachers rather than an ind>\iduaI*Wa?her is in- 
voked. It was established earh that art employer could nojt terminate or 
refuse to renew a teacherVcofltract solely because of union activity. But a 
majority of states either expre^^\ or impliedh forbid teacher strikes. The 
courts are now setting the parameters Of school board authorit\ to discharge 
striking teachers and defining the indi\ idual rights^rtf t^cber^ in such situa- 
tions. ' * , 
" A 1973 New York decision dealt with the prwedural rights of ^kc\^Q^ 
violating the st-ate's antfstrike law ^♦^^ T-he law provides that those found 
guilty are tj^ be placed on probatum and are ^^^^ treated as probationers 
under the state's civil -Ker\ ice law The coi^rt ruled that such teachers could 
Tiot])e.remo\ed from their ix)Sitrf)ns w ithout- notice and hearinj^ 

Two \ears lattr in Michigan. the s-tate supreme court held that illegally 
striking em^lo\ ees could be dismissed under the Public Em ployees RelaHons 
Jicl Without. a prior hearing.^*" The dispute beg^n in August 1973, and 

• teachers did'not repoft for work in September l^li^ Classes resumed in Oc- 
tober in c^)n?f)liance with injunctive orders , .Vgam. the teachers failed to 
report for work m J)eceml>er The iK^avd adopted a reVi)lution requiring 
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teachers to either repoft for work or submit their resignations; failure to 
comply; would result in dismissal. One hundred eight>-four teachers, were 
. terminated. The court concluded that the state's Teacher Tenure Act diH^not 
goveriWn the,caset of labor disputes. . 

•Finally, t|ie ^United Stat^Suprerhe Court Yevef^ed a decision op the 
Wiscohsin Supjeme Court that held thatr the due process clause of thypour- 
teent|i -Amendment "req^ed that the teachers' conduct j^nd the Board's ' 
response. W evaluated by an impartial 4^cision maker other.. than the^ 
^ Boar(^/*^® The Court acknowledgecfthat it wks bound to accept the highest . 
1^ state gourt's ^interpretation of the statute, whicli was that t\\e law . 
"prohibit^ the strike^and that*terminatiori of the striking teachers* employ- • 
ment was within thelBoard's statutorv authori^V/*'^ • 

Th\ fagbts were Somewhat similar to the Mic^gan case just cited. The 
teacher^rganization and the board were unable to reach agreement ov^ a 
nevf master jBontrlct. School began, and the teachers resumed their dutite 
while negotiations contiiSued. In March the onion wejit on strike in violation ^ 
' _ of state law. After most of the tochers ignored invitatioas .to return to worjc. 
the board decided to hold a (^i^ciphnary-'hearing for each teacher stiU 
-strike. * * i * ^ * ' ^ ^ 

^ In re\*ersing the decisibn, the Supreme Court said: .-1^ * - 
. The Board's decision v^ h ether to dismiss strikfhg" teachers*invoKes, 
broad cohsiderations."^nd does not in the mam turn on the Board*^ . 
* ^ view of ihe "seriousness** of the teachers' conduct* or the factors they ' 
urge mi%5ated their violation of state law If.ns not an adjudfcdtive* * 
• decision, for the Board had an obligation to make a decision b^sed on 
' its^own answer to an important (j,uestion of policy, what choice ^ 
' ' . am^ngt^he- alternative r^spopses to the teath^frs* stFike will\best serve 
tl^ interests of the school ^stem. the ihjerests of^the parents and 
' .children wl^Bepend on the s\st*?n, and the interests of the citizens 
wh^ taxJKipport it. The Boards deo^ion xiasonly incidhxtoUy a ^ ^ 
disciplinary decision: it had -significant governmental and. public 
policy dimension as welL^"^' ' . . v ' * 



, The cJiptvwent on to sa\ that*np^if^ting the board to make the decision ^ 
• "leaves the balance of power in^t>oi;.decisioas where the state legislature 
sJtruck jt** and "assure.^ that the decision whether to dismiss the teasers will- 
. be made b\ the bodv responsible for that decision understate law **'" 

Other Causes . . ^ 

-Although "cause" is a statutory* ground for contract nonrenewal: it i^kiseAj^ 
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here as a miscjpllaneous category^ Long ago the courts said thajt a board of 
, education may not penalize a te^cher*for any cause the board deems suffi- 
cient! As noted in the previous s^tions, teachers may*not be dismissed sbteK 
for the exercise pf their cdnstituVionally protected rights. In most of th6 Ases 
that .follow, thej^ourts were fac^d with the problem of deciding whether the 
exercise of a constitutional right w as the actual-reason for the discharge and , 
whether the employ^ had a protected interest ir^ontinuedemplo>ment. 
* In McLaughlin v Tjkndis. an early action brought under^ § 1983. the 
courts said that ^yrobationary teachets-may not be dismissed or denied a con- 
tract solely biecause of union membership'or activities^" In the words of the 
opinion: > , ' • ' - t ' • 

Publicschool teachers hav e the right of free association . , . unless 
ther^ is some alleged illegaflftent, an'mdivsidual's right to foftm and 
join a union is prot^ted bv the First-Amendment.^^ 

Ev^n more'recei>tly, p Lee v. Smif/i,^a federal district cpurt reiterated the 
principle thaft/t a] teacher ma\ not bejdenied a teaching^corrtract because of 
his activities in A professional 'as^iation, reg^^^^ess of how \igoraus*the\' 

are. • ' * 

' OniKe othjer hand, the PeryisVlvania Commonwealth Court ruled that the 
section of the public school tdde enumerating tRe causes for termination of 
an-QnTployeeYcoittract pfecluded dismissal for other reasons Specifically, \ 
a teacher could not Se dismissed foKailure to m^int^in union membership 

Othe^decisioTis halve overturned*teacher dism&sals as-'u neons titutionailj;^ 
discriminatory on the basi^ of sex, Aifct-veaT teacher, discharged at the end 
' of her sixth month of pyegnancv , claimed that the board's action violated her 
. constitutional rigfifi. Thefederal-distrjct court agreed, but the Tenth (Circuit ^ 
^Court*?^ remanded Jthe case far rehearing. A Pennsylvania court invalidated. 
' the dismissal of a'teacher^who refused to resign at the end of her fifth moRtK 
bf p^eA^cy as g violation of the state's Hui^an Rights Act.^^ ' , 

AS^th Carolina school board was able to defend i1s nonfene-wal of a " 
teachers contract or> the basis bf the disruptive effects^ of his. marita! pro- 
blems."* The teacher contended that he was released because'of his associa- 
tion withHJaqk people, his rehgicra. and hi^v^^lace^of birth. The plafntiff, a 

I , *3. 3efirF,2<f 2^ (7th Cir *»e«) ^ 
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'Roinan Catholic, born ajifd/eared >n New York Cit\ , cai^e to Dillon, South 
- Carolina* after h^ad^rried a local girl He began, teaching there in l969. ' 
The marriage was thuight with problems, including separations and violent 
behavior primarily on the part of the \vife According to testimony, during • 
Jier pregna'ncy in 1970-71 she broke \\mdo\\s, sma-shed the TV set on three 
, occasions, and threatened the plaintiff uith a bottle and a knife The spiH.-ific 
examples oT interference with his job performance were an absepce of ope 
week wh^n he t^ok the ctiild Jto his parents in New' York and an' incident in 
which the^wife came to school and threatened the plaintiff in front of his 
class. '* . ' 

The federal district court concluded th^t the teacheV lacked a "pi^fertv" ^ 
interest in the renewal pf his contract "sufficient to bring his claim within 
tha gambit of the Fourteenth Amendment's proctdutal due process protfc^ 
tion." The court continued: "[lit should' be' equalK clear that the sa:me 
reasoning. applies to a substantive claim . " The plaintiff hatf conten^led 
that the "board's acticmjyvas nc^t based on suff ic lent e\ idence ^ 

There are still con[iparati\el\ uncomplic^t^ed dismissal cases Aq Alaba-m'a 
teacher's contract was cancelled for. among otht^r things. bi'Ml^^n school 
while under the influence of mtoxicartts The principal and or ^jjermten- , 
dent^had warned the teacher on six separate occasions The decision of the 
state tenure commission and the I|wer courts that the^^fs missal ^^as pro- 
cedurally sound and , supported the e\ldenc•^ w*as affirmed h\ the' 
Ala%nia Supren^e Cgurt Eve^^vhen ppoc^duwl errors'^are madi'. a" 
UCashington appellate court ruled that the bc)ard could corn-ct them The 
board failed to follow the prescTibt^d sk'ps in JhsmKsing a teacher for ex- 
oessive drinking The correction was made h> beginninK a new action. gi\- , 
ingpropei: notice of probable cattse iind the opix)rtanit\ foF«Jheann£ 



V. susAnsion, tra\sfer;and demotion 

Tfie teacher cohduct'an^d or the reasons for suspending and transfer- 
ring teachers -and o^er professional emplo\ees roughly paralW those cited 
for dismissal This fact is not surprising since suspension qui^ often is the 
preliminary step in a dismissal action. It.should be noted, trx). that a traasfer 
may or niav not represent demotion and tHat in many instances it is 
nondisciplinary — merely a resukjt of stafT rediiction^^^Ke inability o^ the 
employee to carry out the duties of the position For.the most par^^/tHe cases 
considered here deal wtth susp(mMt)n and tgaasf^r'as {)enalties that the board 
assesses or thaf the court suhstitutt^s for a more se\ere {K^nalty e 
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Ijncompeten^ 

A school counselor, transferred to a Reaching position, maintained that the 
action represented a degiotion arfd was'therefore in\alid \vithout a hearing 
The principal had rated the coiui^fcr s {performance as "pcKwr," and the Lit- 
tleton Education Association had dismissed the counselor's grievance as be- 
ing without merft. The Colorado Appellate Court rej^^cd Ae plaintiff s 
petition. ' , 
* * In another transfer action a^ean of students as transferred to a teaching 
position.^ TheTmploNee requested and received a statement of reasons that 
included loss of confidence' in his judgment, disagreement on administratue * 
procedure, failure K> keep his superioft informed, and di\isi\e conduct. In 
upholding the transfer the California cou^t said, 

But a second or third le\el administrator bears to his sup)eriors a rela- 
tionship of the most intimate nature, requiring complete trust by the 
top administrators m the judgment and cooperative nature of the 
subordinate. The loss of that trust is no( a matter susceptible of proof 
such'as is in\oKed in the cases v^here a classroom teacher jjikmissed 
Or detooted for objectue acts of misconduct. To introdu^Wito the 
administrative structure the e'lements of discharge for "cause** and 
formal hearmg would be to make effectue school administration^m- 
possible The statutes do not require that. • < 

A Colorado i^ase resulted from .the transfer of a principal to a teaching 
sition beca/se of rTumerous "-complaints from teachers <ind parents 
cqnoenninjf discipline in^the school/'^The court held tha state statute 
'ga\e him no-right ^o notice and hearinj5» SimilarK . in another case the Sixth 
Cijcuit affirmed the districrcourt's^ling that the tranfer of a principal wasf 
npt a punitive demotion) requiring ?ltate/nent^ of charges or opportunity' for 
.'a hearing ' 

InsubordUiatton - ^ 

thf highest state court in New York uphe^ld the suspension of a teacher for^ 
insubOrdmation-^^The scho^)l principal saw the teacher- out walking during 
a day that he was absent from school on sick l?a\e. Since the teacher locked 
to be in good health, the principal telephoned him to conft€*to the office for a 
c(/hf^f«»nce During the c()n\eTsatif)n the teacher asked "if he shoi^d brin^ a , 
note from h:s doctor or his mother*" The teacher atte'lftded the conference. 



i ^ ■■■ f \ ^ 
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and, when fisked for an explanation, he told the district superintendent to 
•$peak«to his lawyer, then walked oul^lamming the door . Jhe doctor provid- 
ed a detailed description of the plaintiffs illness as well as the illnesses of the 
family members. The court pointed out that the district superintendent's in- 
vestigatioji was appropriate and his request for an explanation was lawful 
and warranted a direct response 

VA West Virginia teacher succe^lK challenged his suspension for in- 
suBor3ln^tion and neglect of duty after he had missed the first day of school 
to register for an evening class at the university>^** The court X)^rved that 
the teacher had «ade several attempts to notif\ the school administrators 
and that the pupils had not suffered since classes were not in session. A 
dissenting judge objected to the court's substituting its judgment for that of 
the beard. 

The courts ha\e overturned other suspensions and transfer^ when the 
employees were able to establish that the board's action violated-their con- 
'stitutional or statutory' rights. For ex^imple. in Goetz i Sorrtstotcn Area 
School Districf^^ a PennsyKania court ordered the board to pay tl^e teacher 
for the time she was off work. The court ruled that the board had illegally 
suspended the teacher after she refused to resign after her fifth month of 
pregnane) as required ^by board regulation. Also, the California Supreme 
Court ordered a teacher restored to* his former position after he had been 
transferred for caticizing the school's policies on dress and outside speakers 
and the administration's refusal to permit the publication of a second sc^hool 
newspaper 

Politicc^l Activity 

Seyen professional em{?loyees brought action against a superintendent and 
al)oard of education in Kentuck> charging that the\ had been transferred 
and demoted because of fheir political activit>' in a sch(K)l board election. ^'^ 
• The\ supported candidates the superlnt^naent opposed After the election he 
recomitiended the transfers, and the board appro\^d them "for betterment 
of the schools." The. plaintiffs w ere not gi\ en a specific statement of reasons. 
^The opinion described the\ituation thusK: ^ 4 

Superintendent Cassady held the hand ,that pla\^d the game— the 
• teachers were p(K)r Dawns to ,1^ transferred or demoted at his 
plaasure. All he had fo dojAas to^'ommend the trans<erj> and demo- 
tions Like puppets^* tour members voted to assist Cassad\ in* his 
' vqndetta against teachers arid emplo\ees/*'^ 

The court granted the relief sought ' " ' ^ -4 

• ' V * 
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Unprojjessional Conduct oM Unfitness f 

A feJeral district court in Massachusetts upheld^the suspension of a Junior 
high sdiool music, teacher for unprofessional conduct'!.* The suspension 
came alter a series of incider>ts. each followed by a warning from the ad-, 
ministrjition.' These transgressions ihduded^e use ofl5||ensive language i'n 
the classroom; tearing a Boyd's shirt as he v^as punishing him, and str^king^'a 
hay wim a belt. The school board suspended the teacher for ten days, then 
reduced the^me to seven days as stipuiuted'by state law. 

Iiv^aine a teacliei;/ principal was /relieved of administrative duties. The 



iimst 

reason specified by the bo^rd was that the jipWtion was abolished; 
hiwever, the board minutes revealed that a director had charged that the 
employee was "unfit." •No attempt was made to ^fibstantiate this latter 
ch^S^- The court concluded ti^at the board's statement was subterfuge, 
since another individual w'l^/em ployed to perforna the duties formerly 
coveted by the plaintiff. The Court ruled that the board had breached the 
empll^yment contract, which^id not expire for another year.'"* . • 

The New York courts recently considered cases in which teachers con- 
tested susDensions for crtielt\*. In Hodgkins v.* Central S^ool District Xo. 1 
of ConWm\*. the court stated that the government s fnterest in protecting 
students outw^ghed the teachers* right to a hearing prior to thejr suspension 
Without pay. Th^ suspension was permissible as long as there was no undue 
delay in the finaLdfetermination of disciplinarvproceedings. % 

The same court in^tqiother case reducefl the penalty as|^sed against a 
teacher for alleged abuse of children from dismissal to a three-month suspen- 
sion without pay.'^ Accordiing to the court, the charges that the petitioner 
failed to a'dhere to school regulatioijs or obey specific instructions given by 
superiors regarding th^ alleged Use of physical punishment and keepmg 
childrien after school* were without substance since tJiertT^as ncf^idehce 
that such regulations or directives existed.''* The board did sAffaTn ten 
counts of incompetency and lack of professionalism for ^vhlch the penaltv 
was assessed. ' ^ 

Grounds Sot Stated » * ^ * 

In a number of recent decisions the record did jiofreNeal the specific con- 
duct leading to the sqspension or traasfer. A Texa^ schoofboard transferred a 
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superintendent to a teaching position atter only a few months''servi(^. At the 
employee*s request he was given a statement of reasons ancf a Ijearing, There 
was np finding of fact on any of the thirty-nine reasons. The superintendent 
sought relief through administrative appeal to the commissioner of educa- 
tion, who ruled that the contact between the emplovee and the board was 
binding. The board appealed, and tlje employ^ cross-filed. The /Court 
upheld the puling and awarded th^ superintendent $21 ,000 

The Fourth Circuit Court held that a demoted employee is not required to 
niitigate damages by accepting fWerior employment,^ In this § 1983 action 
the, former principal Avas offered employment as an assistant principal 
elseavhere after the abandonment' of 'the> school In" ordering $6,767,36 
damages, interest, court cost, and^attorne>*s fees, the court said that^he 
employee*s refbsal of the position was not unreasonable. \ 
After a superintendent in Washington had suspended a teacher with pay 
pending investigation ofcharges of misconduct, the teacher brought action 
against the district seelcing reinstatement and damages."* The court found 
that/this did not constitute an action of the bJard for which the^statutes pro- 

* vide appeal tathe courts. Because the teadher failed to file a timelv appeal 

* ' ' 'after the board did send her notice of probable cause for discharge, she 

forfeited all rights tofurther pro^dings. 

Finally ,1in another example o^nalty reduction by the New York courts, 
^aliacher's dismkj?al was changed to suspension v^ithoHt\pa> . Although the 
court recognized .that the teachers guilt was supported b>|^ substantial 
evidence, k said the ''punishment of dismissal was so disproportionate to the 
offense as to be shocking to one s sense of fairness ""^ 

VI. SALARY LOSS, FINES, AND IMPRISONMENT 

* , Thepenalties of salary loss, fines^ and imprisonment are often imposed for ^ 
group offenses. Employers sometimes uithhold-salar) or denv mcremental' 
increases in response to unauthorized absences and illegal strikes. On the 
other hand, it is the judiciar> that imposes fines or» prison terms for law 
violations within the context of public education; such \ lOlations include de- 
fiance of court injunctions in relation to strikes and picketing or assault and 

^batter> of work- connected nature 

Unautfu^ed Absences j ' 

^e most common consecjuence of an Lfiauthorized absence (other than , 
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for strikes) is loss o{ wages for days missed. One basis \ot challenging the im- 
positioa of this penalty is the correctness of the classification of the absence 
under the statutes or leave policy of the school system. The California 
Education Code permits the use of sick leave in cases of personal emergency 
and contains a list of valid emergencies that includes appearing before a* 
court as a litigant. In Stevens i Board of Educat\i)n of San Mantw a teacher 
sought a court order to compel the school district to pav him for the sick 
leave days he used in appearing before the Los Angeles County Assessment 
Appeals Board. ^" The court refused ^o issue the order on the ground that this 
was not a '^personal emergency " and that the plaintiff could not be termed 
"in court as a litigant/'^^ 

, Although a board of education in New Jersey adopted a calendar pro- 
viding for school to be in session on legal holidays, it, could not penalize 
teachers for failure to report for dut\ on thq^ days. According to a decision 
of the Commissioner of education, \Mthbolding one day's pay from each of ' 
three' teachers who absented itfiemselves on Columbus Dav «was in violation 
of state statute, which reads: 

No teacher shall be required to teach school on any holiday declared 
b\ law to be a public holida\, and no deductions from a teacher's 
salary shall be made b\ reason of the fact th^t a school day happens to 
be jiday declared by law to be a public holiday, A contract madejn ^ 
violation of this section shall h^ve no force or effect against a ' 
teacher! 

J 

The dispute Qetween tt-achers and a school board ^ki^linnesota also 
centered on a Columbus Dav unauthorized absence In this 1975 case, the 
state supreme court fr)nnd that the board^cted NMfhin its authority to direct 
teachefs to >v ork on that da> F\irthermore, with one^ception, the court let 
stand the penalties that the board assessed, that is, all teachers lost their 
salary for the da\ missed,' th<e probationary teachers were^not reemployed for 
the following >ear, and tenured teachers did not receive an annual salary in- * 
-crenTent The court disallowed the continuation of the salar\' freeze for an 
additional V ear , 

Illegal Strikes 

Cq^pulsoVv collectivc-bar^ainm^ id the public sector is a fairly rece^ 
phenomenon. According* to • a report prepared bv The Public Service 
Research CounciK^^^ \he first compulsorv public sector bargaining law was 
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"enacted in 1959, and by 1974 thirtN -four states had enacte.d similar legisla- 
tion,, Albbut seven^of the^existing laws prohibit strides. The most common 
peftaily provided by law'is a loss of pay. 

Teachens in New York are subject. to provisions of the so-called Taylor 
Law for public employees, which s{>ecifies two days' pay deduction for each 

' day missed because of an illegal strike. Striking teachers hd\ e often chaHeng- 
ed the constitutionality of the jaw's provision for the salary deduction. In 
Lawson v. Board of Education of Vestal the members of a teachers' associa- * 
lion charged that thef Taylor Law a folates f/ue process of law because of the 
manner in which the violation is determined.'*^ On the other hand, in 
Zeluck V. B6ard ol Education of Seu Rochelk the challenge way based on 
the denial of equal protection of the'law because the prpvision distinguishes 
between private and public employees and the penalty constitutes a bill of 

, attainder.^® In both cases the challenges were rejected by the oebrts, and the 
asse^ment of the penalty was permitted to stand. ^ ' . , 

In recent Vears these tNpgs of deductions have also been the subject of 
litigation in other states. In these cases, the authorit) of the board of educa- 
tiontKm^ke deductions for the time missed for strikes \^as not 'questioned. 
InsteatL the teachers charged that the ^odxd erred in procedures used in ^ 
makingWi^ deductions. In Rhode Island, teachers who failed to report for 
work were not paid forsix da\s, including Columbus Day. -Because this is .a 
legal school holida> in the state, the court rul^ N^ages format day should 
not ha\e been" deducted".^ A group of California teajphers alo succeeded in 
obtaining lesser pay deduQtioas The> established to the court's satisfaction 
' that the board of education used an mcorrwt formula, based on school days 
rather than calendar (ja>s, irT calculating the amount their salaries should 
have been reduced.'^' -m 

Anothex method used to penalize striking teachers is legislation pro- 
hibiting salarv increases The Minnesota "no strike" tffw rcTquires that the 
employment of the striking emplovee he terniinat^and^that, if heor she is 
reemployed, no salar> increases be given for one year. In a negotiated settle- 
. ment following a strike, a- board o£<'education agreed to' reemploy teacher^ 
who had been on strike and to pa/ them for the |>eriod oV the strike,^®^ jj^e 
district court enjoined the payment pf these wages a4 a violation of the 
statute. The tt.'&chers*appealec[. clTar«ing t^statfitt;; violated theif rights 
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under the First ^nd Fourteenth Anitodments. This claim was rejected by^l^e^ 
Minnesota SupremeCourt, wlrichpbserved: 

. Public employees have no Cbmrfion law riglit lo strike.- It is clearly 
'estabfished common law that a strike bv public employees foj" arfy 
^^|»Hrpose is illegal. ^ . The Indiana court held that public employees 
do not have the right to ^rike andvan onlv accjuire it,through legisia-' ' 
ti^n.'" . ' ^ 

^ Penn^lvania's "Strike b¥ Publiu Employees Act^ h^d a similar provision* 
that precluded salarv' increases for three years after a strike. A taxpayer sued 
to enjoin the Scfanton school board from pa\ing sakir\ increases budgeted 
for tedchers ^'ho had alle^edh\gone on s|rike.^^* Although the board of 
eduQktion joined the teachers' organizatiw in contending that the courts 
lacked jurisdiction, their complaints were dismissed. Subsequently, the 
tegiskture amended the law. As a result, the controversy was finally resolvW 
'•whenihe state supreme court -field ihat this amendment effectively ratified, 
the hoard's action in granting the salary increased, though it may have, been 
iHegalatthe time.'^'^ , *♦ ' 

• The question of authoi^ty 'to fine -became the subject of litigation in 
Florida, In 1968, as part of the much publicized collective action of the 
tfeachers of the state, four hundred teachers irt Lee Countv resigned their 
positions.' An agreement was negotiated that permitted the teachers-to pay a 
oqp- hundred-dollar fine and to return to their previous status. A class suit"-^ 
brought by the individual teachers', the National Education Associatior^ and 
the Florida Educational Association challenged these fines. T^he federal 
' xlistrict court held that school-boards in Florida do not have the authority )^ 
. impdSe fines. ^nd that tlje puni.shment did not meet the requirement of due 
' propess. further, the court ^ued an order requiring that the money col- 
' lected ^ fines be returned afld that those t^athefs who refused to pay the 
fines be reinstated. The Fifth Circuit Court re\ersed the lower court ruling, 
-however^ The court noted that pwsons could not be re(juir«d to give up con- 
stitutional rights in order to secure public, employiifent but Xhdd the fine was 
a legal consideration for restoration of teifUre and feemplm men^rights^^®^ 

* ' 

Violations of Court Injunctia^.s^ * i 

One recpurse a bokrd of education has in respond! rjg to an ilR'gdl strike is 
'tojiequest a court injunction. If the .injunction i.v grated and the teachers ^ 
defy the judicial ortler to^retuVn to \^ork or to cease piclcefing^ the court can 
fine or imprison the offender. * ^ * ^ " 
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Teachers* ofgShizations are not compfetely precluded from pressuring for 
* better employment conditions. A school district^ siW^o enjoin the National 
Education Association^ and the* New York State Teachers Association from^ 
iaiposing sanctigns on it.^** The sanctions, termed an "urgent advisory/* 
called on teachers not to make application or to take employment with the 
•district until its labor situation -was resoUed. Noting that these provisions- 
' were not binding and threats were not made agatnst the membership for 
failure to comply, the court refused to order the injunftion. ' 'm: 

Peaceful pitWing may not b^ permitted if it is used to promote an ^^al 
strike. In >Iorth Dakota three Wachers were convicted of criminal contempt 
for violating an order enjoining picketing,' work stoppages, or stakes. T^e * 
sheriff and his deputies testified they observed the fhree*defendants walking 
back and forth carrying signs at the entrance to the Minot Air Force BasC. 
the Minot High School, and the board of eHucation building, respectively. 
The^teachws appealed, asserting, among other things, that the contempt 
" *^tatute unconstitutional because it encroached on constitutional - 

guarantees of freedom of speech and assepiblv an(J* because it permitted trial 
without a jury. TK^ contentions were rejected by the state supreme court. 
The teachers were fined'two hundred fifty dollars plus court costs of fifteen 
' dollars. Sentences of thirty days m jail were suspenc^^d on condition of good 
behavior, including no further unlawful picketing* 

Teacheriof'ICankakee, Illinois, similarlv challenged a temporary restrain- . 
:ing,order pirohibiting them from striking and picketing.;^ Their claimy of 
* ' First and Fourteenth Amendment violations were also rejected, lo^the words 
of the opinion: - * 

Th^circuit court had authority and dutv to issue without notice a 
temporal restraining ofder against the unlawful strike of ^ the 
^.teachers Wbadv in progress and picketing bv them. Andthe tieAchers' 
disobedience o^such order merits their^^unishment for contempt.^^'. 

Picketing, according to tha)^urt,v "whijjp a fnode of comtpunicating ideas is 
l^ot dogmatically equated with constitutionally protectediree speech.'?*^ ^1 
^ The Lakeland Federation of Teachers was fined fiVe thousand dollars 
« because th^ evidence demonstrated that the union instigated a strike and 
caused strike buHet-lns and^her comrrjunications urging support of the 
strike to be issued tT) the teachers and parents in tWT Lakeland district.^"' 
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'HoweVer, charges^ against the individual, te&thers«;were dismissed even 
though evidence indicated that^certain'teachet^ were absent from work and 
were seen jn a picket line in front^of the schools. The court decided this 
evidence was hot sufjBcient-to establish that they willfully engaged' in a strike 
in vioIa<fon<)f the ^estraijiing^order. ^ ' , 

TJ^e^^Jew Jerse^courts have imposed.both firies and prison sentences on 
teachers' organizations,, th^. officere, and their, members for striking in 
viol^on of restraining orders. Following an illegal strike, the Woodbridge 
To>^mshi^|^ederation of 'Peachel^ was fined one thousand dollars, and its of^ 
ficers and ^mem1>ers of the negotiating committee were given fines of five 

'hundred thousand dollars, prison terms ofc one to thtee months, and 

probationary periods of one to t>vp years^*^ The court emphawzed the. 
-seriousn^ (j((lthe offense^ " „ 

When government undertakes itself to meet a need, it^necessaiily 

^ decides, the public interest requfcesahe service, and its employees 
-r cannot r^erse or frustrate that deccion by concerted refusal 4o 
. . mc^t thaft need. In any event, teachers are ill-situated to profit frbm 
the distinction w^ have rejected, since |;^e raaintjnance of a free 
• public j^lnilLsystem is mandated ^by jthe State Constitution itself .^^"^ 

' In a3[)other Ne^y•Jel5^y c^,^ lliecourt 'ruled that a ten-thousand-dollar 
fine against the Jersey Cft>'| Education Association was nojt excessive.'*^ Judge 
Carton pbsei|vedy ^ Jp , ^ A 

Unlike u^ion officers, the ui^|^^^V^ cannot be jailed for C(nRempt. 
. On ^e oi^T ha^d, the citat3^||Wll striking members individually 
and the ijn^ocation of plen^ p^pceediMB as to each pi^nt an im- 
, practical 'alternative method of vindicaWng the public wrong com- 
* mitted by willful'defiance of ihe order, We^observe also that jthe fine 
^ of $500 or $1,000 niaximam fine even on 'a.d|iily basis, would not, ift 
» all probabilfty,C^rve as a.drterrent to a lar^ unibn c4ling a strikicrf 
public enfployees.*^ O f. * 

Uo, tke fjxhted States Supren^ Gourt refased to hear the contempt raSe 
the Newark Teachers Union; In additidn to fines and jail sentences for 
sianlc-and-file mambers. th^ union' itself received a forty-thousand-doUar 
ifine..^- ^ tl - 

A federal distriW court in Pennsylvania upheld the impri^nipent of two 
union official pending appeal of^their conviction for criminal -conterfipt.^ 
YKe court had .sentence^ them to terms trf six months to four years. ' ' 

in another Pennsy'lvafiia case the teache? union challenged the issuance of 
an injunction^ig^nst its strike ^rid t^he conviction of its officers for Con- . 
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tempt."'" Strikes by public employees' in that state are.legal and mav be en- 
joined only whea there is-a clear ihd jiresent danger or ^^^'^^^ JiWlt^' 
safety, or welfare o(the public involved. The Commonwealth C^B^hfrdfcr 
the union because the board had petitioned for ttie injunction .,bel^A4l(« 
strike began and the trial court had erroneously assumed jurisdiction. \ 

No such restriction exists m the sta,tutes of- Hawaii, and the lower 1|P 
Issued a preliminary injunction against a proposed strike by the ttawaii^ 
State Teachers Association: The court 'threatened fines of one hfiindred thoy- _ 
sand'doUars plus ten thousand dollars per da> for 6ach day the strike con- 
'tinued. The stWsuprenie court, after, the strik^occuirred. affirmed the 
lower court ruling but reduced the finejrom a total of one huhdred ninety 
thousand dollars to one hundred thoisahddollajl.''^ /'^ 

Two recent decisions, focused on the courts'. authorit\- to exceed statiItor> 
limils in fining teachers' unions violating injunctivgorderS. The Washingttjn 
' Sljfreme Cou^t permitted the lower c^WiU^x^ the limit, accenting its 
contention that the limit rehder*d its ^-iWoi enforcepient ineffectual 
The Wisconsdf Supreme Court held that there was no justification for th^ 
'lower court's exc^ing thaf Mates lii^t. The f*e came after 750 of 
Kenosha"?^!. 15P t^^hers \^ent on strike and the board wai forded to ctose 
th^hools?" Thftrial 90urt fined the' teachers ten doUars per day for^h' 
day .they were out and the union sev enty-five hiilidred dollars per'da\;*Th« 
•stmreme court reduced this latter figure to the statutory limit of three tktou- 

«in3^ollai&. I ■ ■ I . I • * , 

. . In 19t6 the Wisconsin Supreme Cburt considered an appeal from a lower 
• court or«er holdihg 213 public schwil teachers" guilK o( civil contempt for 
violating » temperary injunction resfl^Tning^strike/'^ foUox^ing fac- 
tors represented the basis for tjf court's deci.sioJir (1) the (^v j)oaPd of educa- 
- tion was^proper part^^ tti-bring suit: (2) the mjiin'the injunction sought to 
. .prevent Iftd ^cur;,e'd-% strike uas in prj)gress and the sdio<)ls were clos-^ 
(3) there was an adequate shoW of -irreparable harm: (41; the" teachers 
^jfr^awarj^of the order The supreme court indicated that the teachers w«^r«^ 
' not entitled to a jur> tr^^Land sustained the imposition pf the fine of ten 
dollars per day ' > ^ - 

~~^ssault and Bat^rxj 

By definitinffraTsault is "intt ntioual 'Unlawful offer '^f corporal miurv to 
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anpther by force, or force unlawfully directed towafd thi perspn of 
another," and battery is "any unlawful beating or other wrongful Physical 
violence inflicted without his consent/*^** It is assumed that work-eonnected 
* assault and battery can-justifiably be considerd a part of teacher discipline. . 
Although few. assairit^lird. bati^&A cases involving teach^ Hive moved 
oeyond thetrial courts in tW past fr\'e years, tho^ that \iave illustrate the 
types of teadjpr conduct in v^ved. Typically the complainant is a pupil who 
aftcnr being physically '^tinisljed, fil^ chargei against the teai:her. Uple^ 
denied by statute or school board, regulafi^. the teacher has* the common 
-law right to ♦administer reasonable corporal punishment. Therefore, the 
court must ex%pu4^ the sj(fcifi,c actions of the^eacher to determine whether 
they exc^ the boudds of reasonableness. ^ / 

In Arizona a seventh-grade pupil sued his teacher for assault and batter\\ 
leging that, during a softball game, thit teacher grabbed him by the throat 
and slammed him against the backstop.*'* The teacher, acting as the umpire, 
h^ad called, th^ pupil out in a close play at first base. The teacher contended 
he had shove<j^nd admonished the i>oy for using c6arse4anguage The court 
notedtthat teas^onabje corporal punishment doeS^tiot give rise to cause for ac- 
"^n to 'attain damages. Although the testimony was conflictir>g.^tf^ Arizona 
Appellate Court affirmed Jth^ trial court's judgment for the teacher. 

Governmental imprtinity does not free the teacher from liability for 
wrongdoing.' The^ifentucky Court of Appeals ruled that "a ihdi court erred in 
granting a sumijiary jud^ent for a teacher on the ground that he cbirid not 
be held liable if he was actinc^aithln thl^scope of his authority/' ' Retrial 
was ogrdered on the facts, tha^^s. tVestablish whether thp teacher inflicted 
,any corpOral punishm^t or physical restraint on the pupil, a^uhior high 
school giij, and. if so. whether it was in excess of what appeared reasonablx 

^appropriate under the circumstance. « , . • _ _ 

Under w-h^ conditions do the courts corftider corporal punishment 
iinteasonable? Fn its decision injkjyp case, the I llinoiv Appellate Court said. *. 
.**[T|^e teacher m^y not wantonT\ or malicioush infbrt corporal punish-, 
ment, and m^y be* guilty of battery if he does so The facts of this case 
centc^red around anjncident at aiiigh school football game. The teacher was 
assigned Ijjie duty of keeping tl>e crowd away from a fence l%tween the 
stands and the playing field. Shortly Ix-fort' l]alf-tiif>e a plavt^r was injured, 
carri^ from the field on a stretcjjr. ^xi plaSfc^d -nt^ar the fenpe. At half- 
time, the 'plaintiff, a fift^n- year- old Boy^ wen^o the-f^nqe to learn the ex- 
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tent of "the playei*|^injury. The teacher ordered the crow^ backi As the boy . 

.stifhed to leave, the teacher allegedly turned hin^ around apd struck him 
several tiines on the face bfcfore a campus policem^a-^ intervened. The court 
upheld the teachers conviction for violating a city ofdinantc prohlbildng 
fighting and assessed him a ten-dollar fjne. * ' . ^ . 

* In a il973 Oregon case, ^ student sought to recover damages/against a 
teacher who he claimedshoved him int© a door with glass windows.*'* The 
incident began when th^ student refused to cdipplete'an assignm^t that 
consisted of viewing a film and writihg a report. AfjteLr^arning student 
several times^to be quiet, the^teacher asked hmi to leave the t9om. The stu- 

^dent (who is described ittthe record as aged fourteen, a4ow |Vhi^er, behind 
in'^class/tniant on dbcaSion/involved in fighting^ and laSc in* completing 
jissignmenb) ignored the teacher's request and responded with vulgar 
iaiMMge. The teacher headed for the desk, and the stJtiden^-^tood.up. As the 
teraer attempted td remove the student from the room, the boy pulled his 

^ arm free, swung at tHeteacher, arid his arm crashed into tlft-glass.* 

The court h©UMs/the teacher, indicating that reasonable force can be us- 
ed in rei^ovin^a student from the classroom His actions violated neither thp 
stunt's copstitutional rights nor the state code. ' 



there was rio specific charge of £ls^|^ bat<ery. a parent did sue 
teachers and administrators in an Illinois school, district for Intentionally, 
abusing, attacking, embarrassing, and^ intimidating her chifdren. The 
amended claim cited damages to fiie .children's n^ous s> stems and their 
learmpg abilities. The court rejected the parent's clfiKm, indicating. That the 
defendants were acting within their realm of authority?'^^ 
' In another 1974 Illinois case, stifdent newspaper reporters filed an assault 
^an<J battery complaint againstjthe teachers who ejected them from a faculty 
senate meeting. ♦''•The iK)urt noted that tlFteachers >'ere acting in their of^ 
ficial capacity as- Jj^ople .authorized l^>' the senate, an agenc> of the institu- 
. tion> and the state; therefore, the stjte waithe real party aga*ii?st whiclT the- 
students 'should havfr^i^ht relief. The court dismissed the complaint for 
lack of jurisdifctiqn, which ^at state ve^te inja, court of claim&v ; 

A fitting suJBinary for this section is provided by the findin^ofa Study by 
'•Schla^el and Fordyce.«* This stud>'', *bised o'h a survey of the judicial 
' reports of the several jurisdrqtioas,.was mad^ K) a^rtaijHhe ^itent to which 
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public school'ieachers rjFiay pliy^ically discipline students without Incln rinfe 
.criminal or civK liability. In general^ ifll decisions reveal judidal^eement 
that a teachei' may acjmiriister only reasonable fcorporal punishlTient. On the 
other hand, (iie c8urts?wc4re divided on the degree of physical discipline-^hat, 
constittites reasonable punishment. In ^his rega^ld^ the study c^^tains these 
S]^ific findings : ' k ,^ 

North Carolina, Ohio, ^Al^b%m^ Illinois *and Pennsylvania have 
adopted the proposition •. . . that a teacher is immun^ from criminal. 
, liabyj^ in administering cpfporal punishinent provided tha^ it f 
infllctwi with legal malice or dbe^s nd^roduce permanent mju 
disfigurement. Similarly, Ohio,.Illinois and Alabama ha>'e adc _ 
the view that a teacher is "hot tivilly liable for inflicting excessive 
physical force in^goocl faith f^om motives of duty, unless such punish- 
ment results in {Jprmandnt injury. * ^ - . , , 
The great maj^ity of jurisdictions, hqwever, hold a teacher to be 
both civilly anc^^naJly liable for the administration of excessivV^r- ' 
poral punishment regardless of whether such punishment is ioflictfed 
from go5dmotiCe>^r resUltyiti no serious injury.*" , 

Under this latter position, the sex. age, size; and apparent physical condi- 
tion 6f the pu^il are key facfors ih'determinvng whether the flBfe^^^ himself 
is to be disciplined. * ' . ~ - 

Other Offenses * < . ^ ' . 

A teacher s oaiTiduct m protesting administratiye decisions can conflict 
with city ordinances., After being denied percussion to ha^g a mural in the 
high school, a ^jcher jtood up during an assecpbly program and said» Tm 
leaving the binSkng and won t return until the mural is hung.****^ He then 
left, fiJccompanied by students, the "number of wftich was disputed. Charges 
werelater filed on the basis of ^ cityxirdinance that provided, ^ 

Any person who by noisy or^isorderly conduct disturbs or interferes 
with the quiet or gopd order of any placed assembly, public or 
'private. Including schools, churches, libraries, and reading rooms^ is 
igi >i disorderly person 
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Thc^eacher Was found guilt>' as charged and sentenced to tl\e county jail for 
•three months. This sentence >v'as suspended, and the teacher was placed oh 
probation for 6niP year. \ ^ * --t^Mlk ' - . 

The teacher was alsaconvrcted of tr3BK[T\Co days after the board of 
educatiO(i suspended him following the^J||wnD^ wiciderit, the^teacher con- 
ducted -a "vigil of^ protest" in the» school parkirtg lot, against tne board's ac- 
tion. Th^ school principal ordered him to leave, after .which both tb^ 
disorderly conduct and the trespass charges wtjre filed. The Npw Jersey 
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Superior Court affirmed the conviction for disorderly* conduct but reversed^ 
thattfor trespass, holding that peaceful protest is a protected right of th^ih- 

..-♦f^^^^finally , }n & 1976 New York tlie court found that the evidence agaii^* 
a teacher supported the charges of conductunbecoming a teacher, neglect of 
duty, and inefficiency.i*^ lln a praptice not .unusual for that sfate, the court- 
re<fuced tbe^nalty, holding "that th| (Punishment of dismissal w^s so. 
, (iisproportionate to the -offense ^ .'as toj^ shocking fo one's /^nse of 

• fairness/* The court ch^ng^ tiiat penaltv to 'a fine^f four fhousand dollars 

VII. CONCLUDING COMMENTS V 
\ * \ , ♦ , 

In the closing seqtiop of the monograph. The CourU and Stud^t Con- 

duct, Beuttfer warned of "simplistic conclusions" in education law\and chose 

<to let the rjB<ford;s^ak for itself/" BeAuse of mass litigation ^)i'^each€r 

discipline fand the issues yet to be resoUed^iijhis course of actibn would ap- 

*p)ear to beia prudent w£r\ \o conclude thi^work as well . However Athe author 

does feel^ligaicd tocite frorfj the record ioioeof the maj^or developments of 

the past five years and.Vo present a few general observations concerrung 

possibl^rends ' \r 

^ Legistqjtion - ' . 

i ' ^ State legislatures, .in increasins? nujfibers, have adapted public sectoi* col- 
lective gaining Uws*^* and established professional practice commissions 

• * andycA- licensure boards *^ these laws hav^'a direct effect on th^asons for 
^ ' di^iplin^rv action andJjow such discipline is adq^nistered For example, in 

. .o* ttate -cause" for JI^Hssal 'is a negotiable it^\*^' and in a number of 
^states tte- professional practices coppantvsion has the authority to revoke 
teaching certificate</^2 \^ dJspute^rismg from the disdpline of teachers, 
' . the record reveals a more 'frequent use of grievance procedures,*" hearing 
* panels, *^ and arhrtK^tion/" all of *w hich are products of recent. legislation. 
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, CourtDecisions - / ^ ^ ^ '\ • ; 

^Syhat. seems to be the prev^uling attitude of Jthe courts towarc^ teather 
d&dpBne depressed in excerpts ffbni^WQ recent dpinior^^ i " ;» 
the power of tte boar^ •of Qd^c^dtior^ to dismiss and. discip^M ^ , 
teachers is not merely punitive nature and is ntHtintencJed to permit 
the exercise of persibnaJ moral judgments by board members^ Vat ner it- 
. exists and finds its justification in the states legitimate intereU m pro- ' , 
tecting the9chool i:p)nmunity from harm, ^nd-its exerci&e can onfv.be' • 
justified upon shcrwing thaTsuch harm has occurred or is likely to^oc-' 
ciir,*** (Empha3is added) * • ' 

. . We emphasae the boards ]State Board of Public Ii^ructionj pow«- 
- lo revoke teaching certificates is neither punt^e noNblltnded to per- ' • 
mit exercise of personal moral -judgment' bj^menibers X)t the board. 
F^nishmenf is left fo thex^riminal law, and the personal moral views 
of board members cannot be relevant.*'"' " ' ' - • 

^ ^ . ' ' ' ^ 

Yet, questions rem^n: What -constitutes "harm or. threat *of har/n to the 

school community*7.WhS or whaHiaencN is to determine that fiarm or a 
threat of harm exisfsS . * ^ * 

• ,So many of the teacher discipline cases tonjidered in preceding sections 
turned on'^the ftsults of the courts' "balancing test " But, What is the proper 
balance between the staters interest in operating the schools and in protec- M 
ting the school coihm unity* from h^rm^ on one hand, and the teachers' civil 
and coq^itutional rights and fheir aspirations, on the other? The Supreme ^ 
V^ourt^s iriost recent decisions on public er^lo\ees suggest a possiWe^hifting 
of that Ittance toward state or societal jm^ests *^ 

As the record clearly indicate, the courts are^ reviewing more and more 
'|)ersonnel decisons invdiiring the disciplining (m teachers * This litigation, 
when combined with that [produced by otherj/^piects of the educational 
operatioTV, represents a treYnf ndous cost in terms of time atid" money foi*' ' 
school ^stenis. BuT this review process is a part of a /nucfflarger problem, 
.aptly described as fallows: . • » . • 

So long as modern life grows eyer more cpinplex, demands on the law - ^ 
will increase. That much is inevitable. And if Amenoanfi'w altf to pre- 
^ vent' their syst^ of government from being changed in a fundamen- 
tal mwner, they tcill Hate (o find uays in tchich to prexfent etefy^i 
^ - buck from betnf^ passed ta a judge ana. every problem. from bfinfi . " 

^ turned 'otair tu a/lauj^er The t\S; has created the most' 
^ ' sophisticated — and the fairest— le^al proce<s in the world. But the 
*^ ^bu^Mnsar^Jbecorriingintoferable C^mphasis added) ^ 



^ 436. Weikmanv. Board of Educ of Jeffenon Cfy School Dist . P 2d 1^6^270 (Colo ' ' 
1976).' • 4- ' ' . > • ' / • 4 

Ert)¥^Io w« SUte Bd. of Pub.'ln*tr 216 N W.^ 339, 345 (lowt 197^) I 
. AkHPVIbarthy PhUaidelphia Ctvil Serv Comm'n^JI S Ct 11^ n^6). Kelly v 
'J(^bnfoii,(y9S. Ct.l442.BU^p-v Wood,96S'.Ct 2(n4 (l^KtiomnvUle Jdknt School Dist 
* No/ LV. Hortoo^ Educ, An n. 96 S Cv 2316 0 976). ^ r • ' 

, 4Ad, J, Foolflick, Too Much J^w? f^KifgwixK, January " 1977 at 47 

ERIC • • ■ . " ' / 



The quoUtion from Bishop v. Wood that "[t]hfi federal court is not the ap^ 
^ptppriate forum in which to revie^v the multitude, of personneFdecisons that 
^are macjc daily by public agencies*-' seems to speak to this proflem/*"' 
Hopefully, (he future will see hiore dftl^e conflicts concejrnin^teach^r con- 
duct fairiyaxidj astlyresol>^sh<^ of. fliecoW^ • 
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